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Chairman Pappas, Ranking Member Mann, and members of the subcommittee, thank you for
inviting me to testify today on whistleblower protections and procedures at the Department of
Veterans Affairs (VA). I am Melissa Wasser, a policy counsel at the Project On Government
Oversight (POGO). POGO is a nonpartisan independent watchdog that investigates and exposes
waste, corruption, abuse of power, and when the government fails to serve the public or silences
those who report wrongdoing. We champion reforms to achieve a more effective, ethical, and
accountable federal government that safeguards constitutional principles.

Whistleblowers have played a key role in highlighting instances of waste, fraud, and abuse at the
VA, yet they frequently face retaliation for their disclosures while senior agency leaders face
almost no accountability for their actions. Congress tried to handle the surge of VA
whistleblowers who came forward to disclose the deadly secret wait lists and other problems at
different VA centers by creating the Office of Accountability and Whistleblower Protection
(OAWP). The effort was a good one, but the resulting office has several structural weaknesses
that impede its functioning and independence. Not least among them is that the office was
created without an office-specific general counsel, and therefore must rely on the VA’s Office of
General Counsel (OGC) to prepare disciplinary recommendations. Other structural flaws include
a lack of power to implement disciplinary recommendations or corrective actions, and a lack of
transparency in agency reporting about the office’s actions. There are currently two pieces of
legislation in the works meant to strengthen OAWP; through these, Congress has an opportunity
to promote accountability and protect more whistleblowers at the VA.

The Role of Whistleblowers at the Department of Veterans Affairs

Whistleblowers at the VA risk their careers every time they speak truth to power to help those
who put their lives on the line to support and defend the Constitution of the United States. VA
whistleblowers are heroes serving heroes.

Disclosures by VA whistleblowers have, for instance, saved patients’ lives by bringing to light
barriers to timely and effective medical care due to negligence or intentional misconduct,
exposed officials who had perpetuated a culture of abuse for decades,' and freed up taxpayer
dollars that were being misused and could instead go toward providing resources and care.
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We’ve seen firsthand the profound and immediate impact whistleblower disclosures can have on
the quality of care at the VA. Many are familiar with the wait lists at Arizona’s Phoenix VA
Health Care System, which were brought to light by VA whistleblowers in 2014. While the
system’s computer records falsely indicated that veterans were getting timely medical
appointments, a secondary, accurate wait list reflected the prolonged wait times the veterans
were experiencing. That secondary list showed that approximately 1,400 veterans were waiting
months to meet with a doctor. At least 40 veterans died waiting for care.? Unfortunately, this
misconduct is not an isolated incident. Complaints of inaccurate VA wait lists can be traced back
over a decade and all over the country,’ and even after the Phoenix scandal, the abuse persisted.
Secret wait lists for care were found in Omaha in 20174 and alleged nationwide in 2019.°
Whistleblowers were essential in bringing those abuses to light.

After the 2014 Phoenix VA scandal, POGO teamed up with Iraq and Afghanistan Veterans of
America to encourage more VA whistleblowers to share with us their inside perspective and to
help us better understand the issues the department was facing.

In POGQO’s 40-year history, we have never received as many submissions from a single agency.
Nearly 800 current and former VA employees and veterans contacted us. We received credible
submissions from 35 states and the District of Columbia.® A recurring and fundamental theme
became clear: VA employees across the country feared they would face retaliation if they dared
to raise a dissenting voice to the department.

Technically, most whistleblowers are legally protected. Still, they often face retaliation, and
because it is so rampant, maintaining anonymity is one of the best ways for whistleblowers to
protect themselves from professional and personal retaliation. Congress created the VA’s Office
of Accountability and Whistleblower Protection in an attempt to aid department whistleblowers
in their efforts to hold the department to account. However, it appears that the office is not doing
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its job well in that regard.

For example, recent reporting highlights how the office retaliated against Anthony Everett, a
whistleblower leading the security team that protects senior VA officials. In October 2020, Mr.
Everett reported to OAWP what he viewed as an ethical breach and a misuse of taxpayer money
by two senior VA officials, then-Acting Deputy Secretary Pamela Powers and then-chief of
human resources Daniel Sitterly. His disclosure was supposed to be kept confidential. Just three
hours after Everett made his disclosure, Ms. Powers demoted him with no reason given.’

A 2020 POGO investigation uncovered even more misconduct by top political appointees at the
VA. A whistleblower complaint accused then-Secretary Robert Wilkie and his top aides of
actions that “run contrary to the law and represent an abuse of authority.”® Wilkie installed
Sitterly, who was under investigation by OAWP at the time, to be second-in-command of the
office, despite the fact that then-Assistant Secretary for Accountability and Whistleblower
Protection Tamara Bonzanto had already conducted a search for candidates and selected one to
fill the position. Sitterly was installed over her objections. According to POGO’s sources, he
repeatedly asked the office’s staff about specific whistleblower cases, whether employees he
identified by name had made whistleblower disclosures, and whether any whistleblower
disclosures implicated senior VA officials. Other leaders within OAWP reportedly replied that,
for privacy and confidentiality reasons, such information could not be released, yet he persisted
in making those requests.’

The complaint about Wilkie also cited an exchange regarding the role of whistleblowers at
OAWP between Powers and Bonzanto. According to the complaint, Bonzanto told Powers that
employees have a right to raise concerns, to which Powers replied, “Yes, but we also have to
protect the Secretary,” and that we “have a lot of problematic employees in OAWP.”!?

The agency’s repeated attempts to undermine or otherwise have undue influence over OAWP
speaks to the need for the office’s greater independence from the agency. In the past, VA
employees have reported similar improper coordination between OAWP and the VA.!!
Removing the bias of the agency from this equation would help better prevent retaliation, protect
whistleblowers, and hold more senior officials accountable for misconduct.

The Office of Accountability and Whistleblower Protection
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In April 2017, then-President Donald Trump issued Executive Order 13793 to establish the
Office of Accountability and Whistleblower Protection.!? Congress later codified and expanded
on the order through the VA Accountability and Whistleblower Protection Act.!?

A merging of VA’s Office of Accountability Review and the Central Whistleblower Office, the
new accountability and whistleblower protection office was designed to be an internal fact-
finding body that would:

improve the performance and accountability of VA senior executives and employees
through thorough, timely, and unbiased investigation of all allegations and concerns.
Where these actions are found factually true, OAWP will provide recommended actions
related to the Senior Executive or other senior leader’s removal, demotion or suspension
based on poor performance and/or misconduct. Additionally, OAWP provides protection
of valued VA whistleblowers against retaliation for their disclosures under the
whistleblower protection provisions of 38 U.S.C. section 714.14

As of this year, the office was supported by 105 employees. '

The office also receives whistleblower disclosures from VA employees and applicants for VA
employment alleging a violation of law, rule, or regulation; gross mismanagement, gross waste
of funds, abuse of authority; or substantial and specific danger to public health or safety.'¢

If a disclosure involves misconduct or poor performance by a senior VA leader or whistleblower
retaliation by a VA supervisor, OAWP will investigate the matter itself.!” Once the office
interviews a complainant to identify allegations and witnesses and develops an investigation
plan, they conduct an investigation and draft a report of investigation. Once that is finalized, the
office may then recommend disciplinary or other action if it is warranted to the VA component.

Whistleblower disclosures that are not within OAWP’s mandate are referred for investigation to
another VA office, such as the VA’s Office of the Medical Inspector, the Veterans Health
Administration, or the Veterans Benefits Administration. When referring a case to another office
for investigation, OAWP identifies allegations and which witnesses should be interviewed. If a
whistleblower requests anonymity for the referral, the office will work to ensure that the
disclosure is referred anonymously. The VA office that receives the referral then prepares a
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report of investigation and submits it to OAWP.!® OAWP then works in consultation with the
VA Office of General Counsel to draft a recommendation for disciplinary or other action if
warranted.!”

This structure can cause problems. Although OAWP and the OGC are both housed within the
VA, their interests are not the same. OGC’s mandate is to represent the best interests of their
client: the VA. POGO has found department general counsels often believe their job is to protect
the public’s perception of the department, future funding, and individual jobs of senior leaders,
rather than to protect the public’s interest by ensuring effective execution of the department’s
mission. OAWP, on the other hand, is charged with fact-finding and analysis independent of any
agenda to keep the agency out of legal trouble. Allowing agency attorneys to provide legal
analysis or to review proposed disciplinary actions is akin to a judge allowing the defense
attorney in a criminal case to overturn the judge’s decision against a defendant. It’s entirely
inappropriate for OGC to be able to weigh in on a whistleblower retaliation complaint or other
allegations of senior leader misconduct. The chance of improper consultation is too high and puts
whistleblowers at a severe disadvantage. Even the appearance of a conflict on the part of OGC
undermines OAWP’s independence and its effectiveness across the board.

POGO warned two years ago in our previous appearance before this subcommittee that the
OAWP was not functioning as intended.?’ While the office has improved to some degree, there
are still areas in need of improvement. This office has now had over three years to translate
submission intake into disciplinary action against senior VA officials found to have retaliated
against VA whistleblowers. Within the last year, the office investigated more than 350 cases and
referred and maintained oversight of more than 440 cases referred to VA Administrations and
Staff Offices. However, the work of the office has not resulted in accountability. Although it has
made 99 recommendations to address substantiated wrongdoing since April 2020, the VA has
only implemented approximately half of those recommendations.?!

Currently, OAWP does not have the authority to enforce disciplinary recommendations or
corrective actions that the VA chooses not to implement. This lack of enforcement power is
troubling. Because nearly half of OAWP’s disciplinary and corrective action recommendations
aren’t being implemented, the VA is sending a message to its officials that they can act with
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impunity, especially when it involves senior leader misconduct or retaliation against
whistleblowers.

A path to enforcement is absolutely necessary to ensure better accountability at the VA. Senior
leader misconduct and whistleblower retaliation should never be occurring at the VA, but when
it does, people need to face consequences for their improper actions. The Strengthening VA
Whistleblower Protection Act of 2021, a bill that would establish an OAWP-specific general
counsel, could be significantly strengthened by providing a referral option for OAWP to transfer
a case to the Office of Special Counsel (OSC) for disciplinary prosecution if VA components do
not implement the disciplinary recommendations or corrective actions.?? This would be in line
with similar referral processes by inspector general offices and the Equal Employment
Opportunity Commission.??

An additional problem is that there is a lack of transparency around the process when VA
components reject OAWP’s disciplinary recommendations. Under OAWP’s authorizing statute,
if a VA component decides not to implement or initiate the recommended disciplinary or
corrective action within 60 days, that component is required to notify the secretary of Veterans
Affairs. The secretary then submits a report to the House and Senate Committees on Veterans’
Affairs documenting the disciplinary actions that were not implemented. The secretary is also
required to report “a detailed justification for not taking or initiating such disciplinary action.”?*

Unfortunately, the reports the VA has submitted to date have been uninformative. It is not
enough for Congress to get a generic report stating that OAWP had recommended discipline, that
the recommendation was not implemented, a general reason it was not implemented, and the
offending official’s job title. For Congress to be able to conduct any meaningful oversight, the
reports should also provide such relevant information as a summary of OAWP’s findings, the
name of the senior official who was found guilty of misconduct, where the official works, and if
the official has a history of misconduct. A discussion draft bill that would amend Title 38 to
strengthen and improve OAWP includes some improved reporting requirements, such as a full
and substantive analysis of the activities of the office; the identification of any issues within the
office; the identification of concerns around the office’s size, staffing, and resources; and any
potential recommendations from the head of OAWP on any legislative or administrative action.
The proposed requirements are fine as written in the legislation, but a lot of them require
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information that is already being reported in the OAWP’s annual reports, and most of them
won’t fix the problems that they’re trying to address.?

Even OAWP’s website is unhelpful. Although the office updates its website with the number of
investigations, corrective actions recommended, and disciplinary recommendations issued,® it
doesn’t provide a public-facing number of how many disciplinary recommendations and
corrective actions are actually implemented.

There are also no public-facing ways to determine where the misconduct is occurring or even
what type of misconduct it is. (The whistleblower office confirmed to POGO that while the
reports made to Congress aren’t available publicly, we might be able receive them through
Freedom of Information Act requests.?’ But this information should be readily available to the
public without having to go through the burdensome process of filing a FOIA request.) The onus
is on Congress to ensure that OAWP makes that information public, and to follow up on cases in
order to hold individual senior VA leadership accountable, especially when disciplinary
recommendations or corrective actions are not implemented.

Changes need to be implemented to give the Office of Accountability and Whistleblower
Protection more power to ensure better enforcement of disciplinary and corrective action
recommendations.

Recommendations

We are encouraged to see bipartisan engagement on this effort to strengthen whistleblower
protections at the VA.2® OAWP was created with a laudable mission, yet it doesn’t have the
structure or authorities necessary to complete that mission, such as the statutory independence of
an inspector general or the for-cause removal protections like the Office of Special Counsel. As a
result, the office is particularly vulnerable to interference from agency leadership.

To immediately make the office more independent, Congress should mandate that it have its own
office of legal counsel, circumventing any need to refer matters to the VA’s Office of General
Counsel. OAWP has concurred with this recommendation in the past, noting that relying on the
agency’s general counsel creates at the very least the appearance of a conflict of interest, and
creates unnecessary delays in resolving cases.?’
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Such a structure is not unprecedented. Inspector general offices frequently rely on their own
general counsel to provide independent and objective legal advice as they investigate claims
against the agency. With a general counsel specifically assigned to OAWP, the office’s
investigators would be able to access independent legal advice without having to rely on the
agency general counsel to make disciplinary or other corrective action recommendations. The
Strengthening VA Whistleblower Protection Act of 2021 includes language that would create an
office of general counsel for OAWP, and it should be implemented in order to ensure more
independence from agency leadership.

Congress should also remedy OAWP’s lack of power to implement disciplinary
recommendations and corrective actions. When a VA component does not implement the
recommendation themselves, OAWP should have the authority to refer that unimplemented
disciplinary recommendation or corrective action to the Office of Special Counsel for a
disciplinary prosecution at the Merit Systems Protection Board. This would ensure more
enforcement and accountability than what’s available in the current system.

Another improvement would be to create stronger reporting and transparency measures, which
could help provide better insight into OAWP’s activities. Congress should mandate that reports
regarding senior leader misconduct and whistleblower retaliation be made publicly available
online in an accessible format. These reports would be similar to other departments’ inspectors
general investigations into senior leader misconduct that are already publicly available. The
Department of Defense Office of Inspector General, for instance, lists reports of investigations
on their FOIA reading room website that include the name of the senior official, the allegations,
an analysis of the allegations, and recommendations for discipline.?° The Department of Justice
Office of the Inspector General’s website lists investigative summaries in cases involving
administrative misconduct after issuing a final report of investigation to the component.®! The
information in these publicly available reports should be replicated at the VA when disciplinary
recommendations or corrective actions are not taken.

Congress should also implement stronger reporting and transparency measures so that both
Congress and the public can know what accountability looks like at the VA. The more discretion
you give the VA to determine how much information to disclose, the less transparency you get.
That, in turn, means less accountability for the veterans and the taxpayers. Effective reforms
would ensure that the VA is not only correcting past misconduct but also preventing future
misconduct.

Conclusion
VA whistleblowers take the risk to blow the whistle because they believe it is their duty to speak

up when they witness violations of the country’s trust.>> Congress has recognized the need to
update protections for VA whistleblowers, but so far it has not been enough. The lesson is clear:
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Despite the existence of OAWP, the VA continues to retaliate against whistleblowers and to
bully investigators in order to quash investigations and dissent. Such actions are to the detriment
of veterans and the taxpayers.

The Office of Accountability and Whistleblower Protection can and should be working more
efficiently and effectively. With these suggested reforms, OAWP can become more independent
from the VA, thereby ensuring an unbiased review of allegations, better protection of
whistleblowers, and increased accountability for agency officials and their misconduct. POGO
stands ready to work with the subcommittee to further explore how whistleblowers can be better
protected at the VA. Thank you again for providing me the opportunity to testify today. I look
forward to your questions.




OVERVIEW AND UPDATES

Office of Accountability &
Whistleblower Protection (OAWP)

U.S. Department of Veterans Affairs

Office of Accountability & Whistleblower Protection

Agenda
Slide 3: Background
Slide 4: Office Functions
Slide 6: Priorities
Slide 7: By the Numbers
Slide 10: Organizational Structure
Slide 11: Division Briefs
* Intake & Referral Division
* Investigations Division
* Operations & Training Division
* Quality Division
* Compliance Division
Slide 16: Questions & Discussion

‘)\‘ U.S. Department of Veterans Affairs
)

/£

VA |

Q‘;}‘/ Office of Accountability & Whistleblower Protection




Background

*  OAWP was statutorily established by the VA
Accountability and Whistleblower Protection Act of
2017. OAWP’s functions are codified under 38 U.S.C.
323.

* OAWP’s mission is to promote and improve
accountability within VA.

* OAWP is led by an Assistant Secretary for
Accountability and Whistleblower Protection.
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Office Functions
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0e0 Advise the Secretary on all VA accountability matters.
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") Receive whistleblower disclosures and allegations of

@ rongdoing.

appointee) misconduct and poor performance and
whistleblower retaliation by VA supervisors. Make
recommendations for disciplinary and corrective action.

«/a)y Investigate allegations of senior leader (including political
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* Refer whistleblower disclosures for investigation to VA
administrations and staff offices.
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Office Functions

=] Track and confirm the implementation of recommendations
from OAWP, the U.S. Office of Special Counsel (OSC), the U.S.
Government Accountability Office (GAO), VA’s Office of
Inspector General (OIG), and VA’s Office of the Medical
Inspector (OMI).

AS S SN

@ Identify trends and issue reports based on those trends.

— Educate and train VA employees on whistleblower rights and
.J_ protections as required under 38 U.S.C. 733. Establish and
maintain VA's certification under OSC’s 2302(c) program.

Improve whistleblower rights and protections and accountability

'5:’“ at VA by collaborating with OSC, OIG, GAO, and OMI. Coordinate
the 38 U.S.C. 714 (whistleblower disclosure) disciplinary action
hold process.
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Priorities
Improve Personnel Accountability
¢ Conducting thorough and unbiased investigations into senior
leader misconduct and poor performance and whistleblower
retaliation in a timely fashion.
e Protecting whistleblower identities while ensuring that
whistleblower disclosures are properly investigated.

e Educating employees and stakeholders on whistleblower rights
and protections.

Improve Organizational Accountability
¢ Tracking and confirming recommendations made by internal and
external investigative entities so that deficiencies do not reoccur.
e Identifying trends so that VA can proactively address areas of
concern.
e Educating employees, Veterans, and stakeholders on OAWP
functions.
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By the Numbers Data as of April 28, 2021

Approximately 40,000 VA supervisors fall under
OAWP’s investigative scope for whistleblower
retaliation.

Over 1,000 VA senior leaders fall under OAWP’s
investigation scope for senior leader misconduct and
poor performance.

Within the last year, OAWP investigated more than
350 cases.

Within the last year, OAWP referred and maintained
oversight of more than 440 cases for investigation to
VA Administrations and Staff Offices.
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By the Numbers

Data as of April 28, 2021

Since April 2020, OAWP issued 99 recommendations:

N\ « 40 disciplinary recommendations for senior leader

misconduct

* 29 disciplinary recommendations for whistleblower
retaliation

* 30 non-disciplinary recommendations (e.g.,
corrective action for whistleblowers).

OAWP trained more than 352K employees and
nearly 34K supervisors on whistleblower rights and
protections.
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By the Numbers

Data from October 1, 2020 to April 1, 2021
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Organizational Structure

Hansel Cordeiro

Acting Assistant Secretary

|
[ | |

Hansel Cordeiro Vacant Michele Davis
Executive Director Deputy Assistant Secretary Acting Executive Director
Investigations Directorate &0 i i C li: & Oversight Di
Cristina MacAfee-O’Neill 5
— Director Catherine Delacruz-Duran Nadia Arnett
Intake & Referral Division — Director Director
Stakeholder Engagement Division Compliance Division
Eric Calhoun
| Director
Investigations Division . .
Keith Blackstone Michele Davis
e Director Director
An" Tilbe FXo) A Information Systems Management Division
— Director Division ’
Operations & Training Division
Gloria Wilson Shelton

Director
Quality Division

U.S. Department of Veterans Affairs
Office of Accountability & Whistleblower Protection




Intake & Referral Division
WHAT DO WE DO?

* Receive whistleblower disclosures from VA employees and applicants for
employment. Receive allegations of wrongdoing from Veterans and other
individuals.

* Review allegations. Allegations that involve senior leaders and whistleblower
retaliation are sent to the Investigations Division.

* Refer whistleblower disclosures for investigation to VA administrations and
staff offices.

* Issue 38 U.S.C. 714 (whistleblower disclosure) disciplinary action holds and
coordinate the process with OSC.

* Educate VA administrations and staff offices about conducting referral

investigations.

OVERVIEW OF REFERRAL INVESTIGATIVE PROCESS

Allegations Witnessesand VA office OAWP receives
Referred for investigatesand and reviewsROl;

received and allegations X N " :
reviewed identified investigation submits ROI to accepts‘ROI, if
OAWP appropriate

Timeframes represent goals
|-10days-| 15 days | | 90 days | [-=--Sdays—-
Intake Intake/Assessment Investigation ROl review
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Investigations Division
WHAT DO WE DO?

* Review and investigate allegations of senior leader (including
political appointee) misconduct and/or poor performance.

* Review and investigate allegations of whistleblower retaliation
by VA supervisors.

* Make recommendations for disciplinary action.

* Make recommendations for corrective action (e.g., restoring a
whistleblower back to his or her position).

OVERVIEW OF OAWP INVESTIGATIVE PROCESS

ROI finalized.

Complainant

Qfegisggr;;d interviewed to Investigation Investigationand Disciplinary /
iewed identifyallegations plan developed drafting of ROI otheractionis
reviewe and witnesses recommended

Timeframes represent goals
|-10days-| | 15 days-------- | | 95 days |
Intake Intake/Assessment Investigation
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Operations & Training Division

WHAT DO WE DO?

* Educate and train VA employees on whistleblower rights
and protections as required under 38 U.S.C. 733.

* Establish and maintain VA’s certification under OSC’s 5
U.S.C. 2302(c) certification program.

* Educate individuals about OAWP’s investigative
processes.

* Develop customized training programs for VA facilities
and department staff based on OAWP data.

* Implement products, services, and processes for
the Investigations Directorate; manage the
Investigations Directorate’s back-office functions.

N
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Quality Division

WHAT DO WE DO?

* Perform quality assurance audits of OAWP’s investigative
processes, from the intake of new cases to investigations
conducted by OAWP.

* Review Intake & Referral Division and Investigations
Division closed cases to assess conformity with
processes, standard operating procedures, policy
compliance, and the law.

* Quality assurance audits enables the organization to
identify and correct system wide deficiencies and
maintain quality and compliance with applicable legal
requirements.
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Compliance Division

WHAT DO WE DO?
Track and confirm the implementation of OAWP
recommendations.
Coordinate Congressional notification when an OAWP
disciplinary recommendation is not taken.
Track over 2,133 recommendations issued by OSC, GAO,
0OIG, and OMI about VA.
Confirm the implementation of a select number of
closed recommendations issued by OSC, GAO, OIG, and
OMI about VA.
Identify trends and issue reports based on those trends.

U.S. Department of Veterans Affairs
ce of Accountability & Whistleblower Protection
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