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Introduction 
As the 118th Congress begins its two-year term in earnest, the Project On 
Government Oversight has again compiled our biennial Baker’s Dozen report. We hope 
this collection of commonsense recommendations to increase effectiveness, ethicality, 
and accountability in our federal government will serve as a resource for members of 
Congress and their staff, new and returning alike, as they set their agendas for the 
coming term.  

The following 13 chapters reflect the breadth of POGO’s mission, our organizational 
commitment to uplifting justice and equity in our policy work, and the sprawling 
nature of the challenges our legislative and executive branch policymakers are tasked 
with solving. Each chapter details a problem that keeps our federal government from 
accomplishing its goal of safeguarding constitutional principles while also being truly 
effective, ethical, and accountable to the people. Each chapter also includes 
recommended solutions to address aspects of those problems.   

In our 2023 Baker’s Dozen, we highlight opportunities for better tracking and 
measurement of federal spending programs, which would help gauge the effectiveness 
of those programs, ensure small businesses can compete for federal contracts, and 
incentivize responsible spending at the Pentagon. We offer recommendations for 
ensuring government officials in every branch of government are adhering to the 
highest ethical standards, and for enabling meaningful and transparent oversight of 
our internal watchdogs. And we recommend ways to prevent and address abuse of the 
government’s national security powers, as well as the U.S. financial systems that 
insulate corrupt actors from sanctions and accountability.   

In addition to recommendations for legislative reforms, we have again included 
recommendations for administrative actions that can begin to address some of these 
problems. Though we generally believe that lasting change must come from the 
legislative branch, the executive branch plays a critical role in executing the policies 
and solutions we’ve proposed. It can also lead by example in areas where Congress is 
hesitant to enact changes that may disrupt the status quo.  

If Congress and the White House implement the nonpartisan, commonsense 
recommendations we present, they will be making meaningful and demonstratable 
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progress toward a government that is accountable to the people it serves — one 
worthy of holding the public trust. 

We at POGO welcome the chance to work with members of Congress and executive 
branch officials to make that a reality. 
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Holding Government Officials Accountable 
for Ethical Leadership 
By Walter M. Shaub, Jr., senior ethics fellow 

Democracy is an act of trust. We entrust leaders with power to affect our lives, and in 
return, we expect them to use that power solely and conspicuously for our benefit. 

In our current raucous and polarized political environment, there’s likely no one 
approach that will singlehandedly restore public trust in government.1 But ensuring 
transparent, ethical leadership is a critical first step. There can be no doubting that 
unethical behavior erodes the public’s trust, calling into question the legitimacy of 
government. It also reduces the effectiveness of government programs, undermines 
national security, and potentially disrupts economic growth and civic stability.2 Even 
the appearance of breaking trust with the public can be incredibly damaging.  

The federal government’s three branches each have government ethics programs to 
prevent misuse of power; however, those programs need improvement. In the 
legislative branch, the House of Representatives and the Senate have established 
ethics committees to supervise their ethics programs, but a lack of substantive 
conflict-of-interest requirements makes those programs weak. In the executive 

 

1 Organisation for Economic Cooperation and Development, Building Trust in Government (Organisation 
for Economic Cooperation and Development, 2022); “Public Trust in Government: 1958-2022,” Pew 
Research Center, June 6, 2022, https://www.pewresearch.org/politics/2022/06/06/public-trust-in-
government-1958-2022/; Megan Brenan, “Americans’ Trust in Government Remains Low,” Gallup, 
September 30, 2021, https://news.gallup.com/poll/355124/americans-trust-government-remains-
low.aspx; Michael Dimock, “How Americans View Trust, Facts, and Democracy Today,” Pew Research 
Center, February 19, 2020, https://www.pewtrusts.org/en/trust/archive/winter-2020/how-americans-
view-trust-facts-and-democracy-today.  
2 U.S. Agency for International Development, USAID Guide to Countering Corruption Across Sectors, 
September 27, 2022, https://www.usaid.gov/sites/default/files/2023-01/USAID-Guide-Countering-
Corruption-Across-Sectors.pdf; Brandon Brockmyer, “Corruption is Public Enemy Number 1,” Project 
On Government Oversight, October 12, 2021, https://www.pogo.org/analysis/2021/10/corruption-is-
public-enemy-number-1; The White House “Fact Sheet: Establishing the Fight Against Corruption as a 
Core U.S. National Security Interest,” June 3, 2021, https://www.whitehouse.gov/briefing-
room/statements-releases/2021/06/03/fact-sheet-establishing-the-fight-against-corruption-as-a-
core-u-s-national-security-interest/; Fiscal Affairs and Legal Departments, International Monetary 
Fund, Corruption: Costs and Mitigating Strategies, SDN 16/05 (May 2016), 
https://www.imf.org/external/pubs/ft/sdn/2016/sdn1605.pdf.  

https://www.pewresearch.org/politics/2022/06/06/public-trust-in-government-1958-2022/
https://www.pewresearch.org/politics/2022/06/06/public-trust-in-government-1958-2022/
https://news.gallup.com/poll/355124/americans-trust-government-remains-low.aspx
https://news.gallup.com/poll/355124/americans-trust-government-remains-low.aspx
https://www.pewtrusts.org/en/trust/archive/winter-2020/how-americans-view-trust-facts-and-democracy-today
https://www.pewtrusts.org/en/trust/archive/winter-2020/how-americans-view-trust-facts-and-democracy-today
https://www.usaid.gov/sites/default/files/2023-01/USAID-Guide-Countering-Corruption-Across-Sectors.pdf
https://www.usaid.gov/sites/default/files/2023-01/USAID-Guide-Countering-Corruption-Across-Sectors.pdf
https://www.pogo.org/analysis/2021/10/corruption-is-public-enemy-number-1
https://www.pogo.org/analysis/2021/10/corruption-is-public-enemy-number-1
https://www.whitehouse.gov/briefing-room/statements-releases/2021/06/03/fact-sheet-establishing-the-fight-against-corruption-as-a-core-u-s-national-security-interest/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/06/03/fact-sheet-establishing-the-fight-against-corruption-as-a-core-u-s-national-security-interest/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/06/03/fact-sheet-establishing-the-fight-against-corruption-as-a-core-u-s-national-security-interest/
https://www.imf.org/external/pubs/ft/sdn/2016/sdn1605.pdf
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branch, the Office of Government Ethics administers a set of government ethics 
regulations and oversees a strong conflict-of-interest program, but the conflict-of-
interest law doesn’t apply to the president or vice president, and the office has no 
effective means for enforcing the law or regulations against political appointees.3 In 
the judicial branch, the Judicial Conference is the supervising ethics office, with day-
to-day ethics program activities carried out by the Administrative Office of the United 
States Courts. But the program lacks transparency, and it doesn’t cover Supreme 
Court justices.  

Conflicts of Interest 
We begin with Congress, the first branch of government established under the 
Constitution. Members of Congress currently face no restrictions on their ability to 
participate in stock trading, despite daily access to insider information. The specter of 
insider trading looms over the institution, since the people have no way of knowing 
what nonpublic information their representatives may have received before making 
stock trades.4 The mere appearance of insider trading is damaging the public’s faith in 
the institution, and it may be influencing markets.5 But it’s clear this issue has moved 

 

3 18 U.S.C. §§ 202(c), 208(a) (2022), https://www.law.cornell.edu/uscode/text/18/part-I/chapter-11; 
5 U.S.C. app. § 402 (2022), https://www.law.cornell.edu/uscode/text/5a/compiledact-95-521/title-
IV/section-402.  
4 Jack Kelly, “Senators Accused of Insider Trading, Dumping Stocks After Coronavirus Briefing,” Forbes, 
March 20, 2020, https://www.forbes.com/sites/jackkelly/2020/03/20/senators-accused-of-insider-
trading-dumping-stocks-after-coronavirus-briefings/?sh=7d86684f4a45. 
5 Kevin Faigle, “New study shows congressional stock purchases may impact stock market reactions,” 
Jag Wire, Augusta University, October 18, 2022, https://jagwire.augusta.edu/new-study-shows-
congressional-stock-purchases-may-impact-stock-market-reactions/; Mike Patton, “Congress’ About-
Face On Stock Trading Ban Hurts Americans’ Trust In Government,” Forbes, October 3, 2022, 
https://www.forbes.com/sites/mikepatton/2022/10/03/congress-about-face-on-stock-trading-ban-
hurts-americans-trust-in-government/?sh=391196e4305b; Examining Stock Trading Reforms for 
Congress: Hearing before the Committee on House Administration, 117th Cong. (March 16, 2022) 
(testimony of Liz Hempowicz, policy director, Project On Government Oversight), 
https://docs.pogo.org/testimony/2022/POGO_Ban_Congressional_Stock_Trading_3-16-22.pdf.  

https://www.law.cornell.edu/uscode/text/18/part-I/chapter-11
https://www.law.cornell.edu/uscode/text/5a/compiledact-95-521/title-IV/section-402
https://www.law.cornell.edu/uscode/text/5a/compiledact-95-521/title-IV/section-402
https://www.forbes.com/sites/jackkelly/2020/03/20/senators-accused-of-insider-trading-dumping-stocks-after-coronavirus-briefings/?sh=7d86684f4a45
https://www.forbes.com/sites/jackkelly/2020/03/20/senators-accused-of-insider-trading-dumping-stocks-after-coronavirus-briefings/?sh=7d86684f4a45
https://jagwire.augusta.edu/new-study-shows-congressional-stock-purchases-may-impact-stock-market-reactions/
https://jagwire.augusta.edu/new-study-shows-congressional-stock-purchases-may-impact-stock-market-reactions/
https://www.forbes.com/sites/mikepatton/2022/10/03/congress-about-face-on-stock-trading-ban-hurts-americans-trust-in-government/?sh=391196e4305b
https://www.forbes.com/sites/mikepatton/2022/10/03/congress-about-face-on-stock-trading-ban-hurts-americans-trust-in-government/?sh=391196e4305b
https://docs.pogo.org/testimony/2022/POGO_Ban_Congressional_Stock_Trading_3-16-22.pdf
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far beyond appearances. News reports have exposed widespread conflicts of interest.6 
Members have repeatedly violated financial disclosure requirements.7  

For a time, 2022 seemed like the year in which Congress would finally address these 
problems.8 Bipartisan efforts to address the issue picked up momentum throughout 
the year, with multiple bills enjoying wide support in both chambers.9 But the effort 
stalled before the mid-term election, and the 117th Congress failed to enact a bill.  

The need for conflict-of-interest reform is acute, and it is not limited to the legislative 
branch. In September 2021, the Wall Street Journal revealed that 131 federal judges 
had presided over cases potentially affecting their own financial interests.10 In his 

 

6 Warren Rojas, “Josh Hawley says Republicans should ban congressional stock trading as their top 
priority in 2023 after Democratic efforts falter,” Insider, October 13, 2022, 
https://www.businessinsider.com/hawley-prods-gop-to-ban-congressional-stock-trading-next-year-
2022-10; Alicia Parlapiano, Adam Playford, and Kate Kelly, “These 97 Members of Congress Reported 
Trades in Companies Influenced by Their Committees,” New York Times, September 13, 2022, 
https://www.nytimes.com/interactive/2022/09/13/us/politics/congress-members-stock-trading-
list.html; Warren Rojas, Camila DeChalus, Kimberly Leonard, and Dave Levinthal, “At least 15 lawmakers 
who shape US defense policy have investments in military contractors,” Insider, December 13, 2021, 
https://www.businessinsider.com/congress-members-are-trading-defense-stocks-while-shaping-
military-policy-2021-12. 
7 David Levinthal and Madison Hall, “78 members of Congress have violated a law designed to prevent 
insider trading and stop conflicts-of-interest,” Insider, updated January 3, 2023, 
https://www.businessinsider.com/congress-stock-act-violations-senate-house-trading-2021-9.  
8 Katherine Huggins, “Members of Congress increasingly receptive to stock trading ban,” Open Secrets, 
April 11, 2022, https://www.opensecrets.org/news/2022/04/members-of-congress-increasingly-
receptive-to-stock-trading-ban/; Ellen Ioanes, “There’s finally momentum to stop stock trading in 
Congress,” Vox, February 12, 2022, https://www.vox.com/2022/2/12/22930385/congress-bipartisan-
stock-trading-ban-lawmakers-pelosi-schumer; Chris Marquette, “Congressional stock trading overhaul 
gains traction,” Roll Call, February 9, 2022, https://rollcall.com/2022/02/09/congressional-stock-
trading-overhaul-gains-traction/.  
9 Examining Stock Trading Reforms for Congress: Hearing before the Committee on House 
Administration, 117th Cong. (March 16, 2022) (statement of Jacob R. Straus, specialist on the 
Congress, Congressional Research Service), 
https://crsreports.congress.gov/product/pdf/TE/TE10073/2; Walter M. Shaub Jr. and Liz Hempowicz, 
“Here’s how to ban congressional stock trading so politicians can’t cheat,” Washington Post, February 
16, 2022, https://www.washingtonpost.com/outlook/2022/02/16/congress-stock-ban-ossoff-warren-
hawley/; Steven T. Dennis and Zach C. Cohen, “Schumer Endorses the Push to Ban Stock Trades in 
Congress,” Bloomberg, updated February 9, 2022, https://www.bloomberg.com/news/articles/2022-
02-09/schumer-gives-boost-to-proposals-to-ban-stock-trades-in-
congress?leadSource=uverify%20wall.  
10 James V. Grimaldi, Coulter Jones, and Joe Palazzolo, “131 federal judges broke the law by hearing 
cases where they had a financial interest,” Wall Street Journal, September 28, 2021, 

https://www.businessinsider.com/hawley-prods-gop-to-ban-congressional-stock-trading-next-year-2022-10
https://www.businessinsider.com/hawley-prods-gop-to-ban-congressional-stock-trading-next-year-2022-10
https://www.nytimes.com/interactive/2022/09/13/us/politics/congress-members-stock-trading-list.html
https://www.nytimes.com/interactive/2022/09/13/us/politics/congress-members-stock-trading-list.html
https://www.businessinsider.com/congress-members-are-trading-defense-stocks-while-shaping-military-policy-2021-12
https://www.businessinsider.com/congress-members-are-trading-defense-stocks-while-shaping-military-policy-2021-12
https://www.businessinsider.com/congress-stock-act-violations-senate-house-trading-2021-9
https://www.opensecrets.org/news/2022/04/members-of-congress-increasingly-receptive-to-stock-trading-ban/
https://www.opensecrets.org/news/2022/04/members-of-congress-increasingly-receptive-to-stock-trading-ban/
https://www.vox.com/2022/2/12/22930385/congress-bipartisan-stock-trading-ban-lawmakers-pelosi-schumer
https://www.vox.com/2022/2/12/22930385/congress-bipartisan-stock-trading-ban-lawmakers-pelosi-schumer
https://rollcall.com/2022/02/09/congressional-stock-trading-overhaul-gains-traction/
https://rollcall.com/2022/02/09/congressional-stock-trading-overhaul-gains-traction/
https://crsreports.congress.gov/product/pdf/TE/TE10073/2
https://www.washingtonpost.com/outlook/2022/02/16/congress-stock-ban-ossoff-warren-hawley/
https://www.washingtonpost.com/outlook/2022/02/16/congress-stock-ban-ossoff-warren-hawley/
https://www.bloomberg.com/news/articles/2022-02-09/schumer-gives-boost-to-proposals-to-ban-stock-trades-in-congress?leadSource=uverify%20wall
https://www.bloomberg.com/news/articles/2022-02-09/schumer-gives-boost-to-proposals-to-ban-stock-trades-in-congress?leadSource=uverify%20wall
https://www.bloomberg.com/news/articles/2022-02-09/schumer-gives-boost-to-proposals-to-ban-stock-trades-in-congress?leadSource=uverify%20wall
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2021 year-end report, Chief Justice John Roberts acknowledged the news report and 
emphasized that the judiciary was taking the issue “seriously,” but he downplayed the 
severity of the problem.11 This raises a question as to whether the chief justice lacks 
proper perspective or objectivity regarding the judiciary’s ethical failures. For context, 
consider that the judges’ conduct in some of these cases could well have been crimes 
if the conflict-of-interest law for executive branch officials were applicable to them.12 
Roberts, himself, along with other current and former justices may have participated 
in cases despite owning interests in companies involved.13  

Prohibiting judges from owning conflicting financial interests would not only bolster 
public confidence in the impartiality of the justice system, it would reduce the need for 
case-by-case recusals. If, as appears to be the case from Roberts’ response to the 
news report, the judiciary is unwilling to ban conflicting holdings, Congress should 
establish a statutory ban. 

Despite a strong conflict-of-interest law applicable to the financial interests of 
executive branch employees, their spouses, and their minor children, the executive 
branch has not been immune to conflict-of-interest problems.14 One shortcoming is 
immediately obvious: The law does not apply to the president or vice president.15 The 
immediate and trickle-down consequences of their exemption have been made all too 
clear.16 But even in the case of executive branch officials who are covered by the 

 

https://www.wsj.com/articles/131-federal-judges-broke-the-law-by-hearing-cases-where-they-had-a-
financial-interest-11632834421.  
11 John G. Roberts, Jr., Supreme Court of the United States, 2021 Year-End Report on the Federal 
Judiciary, December 31, 2021, 3, https://www.supremecourt.gov/publicinfo/year-end/2021year-
endreport.pdf.  
12 18 U.S.C. § 208(a) (2022) [see note 3]. 
13 “John Roberts Voted. But He Shouldn’t Have: Fix the Court Finds Chief Justice Roberts Missed 
Another Statutory Stock Conflict,” Fix the Court, November 7, 2018, 
https://fixthecourt.com/2018/11/cjrrecusalerror3/; “Recent Ethical Lapses by Supreme Court 
Justices,” Fix the Court, revised October 2022, https://fixthecourt.com/wp-
content/uploads/2022/10/Recent-Ethical-Lapses-by-the-Justices-Oct.-2022.pdf; Sam Hananel, 
“Breyer took part in case despite wife’s stock ownership,” Associated Press, October 16, 2015, 
https://apnews.com/article/d1c07d954fe041c6a43392f420e061ac.  
14 18 U.S.C. § 208(a) (2022) [see note 3]. 
15 18 U.S.C. §§ 202(c), 208(a) (2022) [see note 3]. 
16 Walter M. Shaub Jr., “Ransacking the Republic,” The New York Review of Books, July 2, 2020, 
https://www.nybooks.com/articles/2020/07/02/trump-corruption-ransacking-republic.  

https://www.wsj.com/articles/131-federal-judges-broke-the-law-by-hearing-cases-where-they-had-a-financial-interest-11632834421
https://www.wsj.com/articles/131-federal-judges-broke-the-law-by-hearing-cases-where-they-had-a-financial-interest-11632834421
https://www.supremecourt.gov/publicinfo/year-end/2021year-endreport.pdf
https://www.supremecourt.gov/publicinfo/year-end/2021year-endreport.pdf
https://fixthecourt.com/2018/11/cjrrecusalerror3/
https://fixthecourt.com/wp-content/uploads/2022/10/Recent-Ethical-Lapses-by-the-Justices-Oct.-2022.pdf
https://fixthecourt.com/wp-content/uploads/2022/10/Recent-Ethical-Lapses-by-the-Justices-Oct.-2022.pdf
https://apnews.com/article/d1c07d954fe041c6a43392f420e061ac
https://www.nybooks.com/articles/2020/07/02/trump-corruption-ransacking-republic
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conflict-of-interest law, news outlets have reported instances of either conflicting 
financial interests or the appearance of conflicts of interest.17 Concerns have been 
especially sharp with respect to the Federal Reserve Board and Federal Reserve 
banks, whose activities can move markets and affect a wide range of financial 
interests.18  

Ineffective and Unequal Enforcement 
The executive branch suffers from another problem: the lack of an effective 
mechanism for enforcing the conflict-of-interest laws and ethics rules against political 
appointees at the top. Federal agencies enforce ethics rules against roughly 2.1 
million career executive branch employees through well-established disciplinary 

 

17 Brody Mullins, Rebecca Ballhaus, and Joe Palazzolo, “The $1 million Amazon Conflict: Washington’s 
Ethics Czars Struggle to Enforce Stock-Trading Laws,” Wall Street Journal, October 21, 2022, 
https://www.wsj.com/articles/the-1-million-amazon-conflict-washingtons-ethics-czars-struggle-to-
enforce-stock-trading-laws-11666360815; Alex Thompson, “Lander held on to vaccine maker stock 
months into tenure,” Politico, February 9, 2022, https://www.politico.com/news/2022/02/09/lander-
vaccine-stock-ethics-00007100; Sara Sirota, “Homeland security adviser shaped cyber strategy 
despite financial interests.” Intercept, January 28, 2022, https://theintercept.com/2022/01/28/biden-
adviser-ethics-laws-cybersecurity/; Tim Mak, “Stocks Belonging To Pence Chief Of Staff Could Violate 
Conflict-Of-Interest Laws,” NPR, May 28, 2020, https://www.npr.org/2020/05/28/864410880/stocks-
belonging-to-pence-chief-of-staff-could-violate-conflict-of-interest-laws.  
18 Although Federal Reserve bank directors are federal employees for some purposes and not for 
others, they are covered by the conflict-of-interest law. See 18 U.S.C. § 208(a) [see note 3]. See also: 
Rachel Seigel, “Another top Fed official says he broke central bank’s trading rules,” Washington Post, 
October 14, 2022, https://www.washingtonpost.com/business/2022/10/14/bostic-fed-trading/; Brian 
Cheung, “A timeline of the Federal Reserve’s trading scandal,” Yahoo News, January 10, 2022, 
https://news.yahoo.com/a-timeline-of-the-federal-reserves-trading-scandal-104415556.html; Jeanna 
Smialek, “The Fed’s vice chair resigns as questions mount about his early-pandemic trades,” New York 
Times, January 10, 2022, https://www.nytimes.com/2022/01/10/business/economy/richard-clarida-
fed-resign.html; Rachel Siegel, “Fed chief’s financial disclosures fuel political clash over Fed nominees,” 
Washington Post, October 19, 2021, https://www.washingtonpost.com/business/2021/10/19/fed-
powell-disclosure-stock/; Christopher Rugaber, “2 top Fed officials retire in wake of trading 
disclosures,” Associated Press, September 27, 2021, https://apnews.com/article/business-economy-
2729bb94a89912b1bab18665a1f82dbd; Steve Liesman, “Fed Chief Powell, other officials owned 
securities central bank bought during Covid pandemic,” CNBC, updated September 18, 2021, 
https://www.cnbc.com/2021/09/17/fed-officials-owned-securities-it-was-buying-during-pandemic-
raising-more-questions-about-conflicts.html. For a discussion of the bank directors’ status as federal 
employees for some purposes, see Henry Whitaker, Deputy Assistant Attorney General, Office of Legal 
Counsel, “Appointment and Removal of Federal Reserve Bank Members of the Federal Open Market 
Committee,” U.S. Department of Justice, 2, October 23, 2019, 
https://www.justice.gov/olc/file/1349721/download. 

https://www.wsj.com/articles/the-1-million-amazon-conflict-washingtons-ethics-czars-struggle-to-enforce-stock-trading-laws-11666360815
https://www.wsj.com/articles/the-1-million-amazon-conflict-washingtons-ethics-czars-struggle-to-enforce-stock-trading-laws-11666360815
https://www.politico.com/news/2022/02/09/lander-vaccine-stock-ethics-00007100
https://www.politico.com/news/2022/02/09/lander-vaccine-stock-ethics-00007100
https://theintercept.com/2022/01/28/biden-adviser-ethics-laws-cybersecurity/
https://theintercept.com/2022/01/28/biden-adviser-ethics-laws-cybersecurity/
https://www.npr.org/2020/05/28/864410880/stocks-belonging-to-pence-chief-of-staff-could-violate-conflict-of-interest-laws
https://www.npr.org/2020/05/28/864410880/stocks-belonging-to-pence-chief-of-staff-could-violate-conflict-of-interest-laws
https://www.washingtonpost.com/business/2022/10/14/bostic-fed-trading/
https://news.yahoo.com/a-timeline-of-the-federal-reserves-trading-scandal-104415556.html
https://www.nytimes.com/2022/01/10/business/economy/richard-clarida-fed-resign.html
https://www.nytimes.com/2022/01/10/business/economy/richard-clarida-fed-resign.html
https://www.washingtonpost.com/business/2021/10/19/fed-powell-disclosure-stock/
https://www.washingtonpost.com/business/2021/10/19/fed-powell-disclosure-stock/
https://apnews.com/article/business-economy-2729bb94a89912b1bab18665a1f82dbd
https://apnews.com/article/business-economy-2729bb94a89912b1bab18665a1f82dbd
https://www.cnbc.com/2021/09/17/fed-officials-owned-securities-it-was-buying-during-pandemic-raising-more-questions-about-conflicts.html
https://www.cnbc.com/2021/09/17/fed-officials-owned-securities-it-was-buying-during-pandemic-raising-more-questions-about-conflicts.html
https://www.justice.gov/olc/file/1349721/download
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procedures, but the government’s structure largely insulates the subset of roughly 
4,000 political appointees from accountability for their actions.19 Only the president 
can fire a presidential appointee, and senior administration officials are responsible 
for hiring and firing lower-level political appointees.20 

The Office of Government Ethics is powerless to take any disciplinary action directly 
against political appointees who violate conflict-of-interest laws or government-wide 
ethics regulations. Congress has provided a mechanism for administrative 
enforcement of only one ethics law: the Hatch Act, a law prohibiting misuse of 
government positions to influence elections.21 The Office of Special Counsel is 
authorized to file complaints with the Merit Systems Protection Board alleging 
violations of the Hatch Act.22 Among other penalties, the board can impose civil 
monetary penalties on employees it determines have violated the law.23 But even this 
meager enforcement mechanism is not being used to its full extent. The Office of 
Special Counsel has declined to file complaints seeking civil monetary penalties 
against those presidential appointees who are subject to the Merit Systems Protection 
Board’s jurisdiction.24  

More stringent ethics enforcement mechanisms for the executive branch are critical 
for holding appointees accountable and for ensuring equal application of the law. In 

 

19 See, for example, 5 U.S.C. Chapter 75 (2022), https://www.law.cornell.edu/uscode/text/5/part-
III/subpart-F/chapter-75; Partnership for Public Service, “Biden Political Appointee Tracker,” 
Washington Post, https://www.washingtonpost.com/politics/interactive/2020/biden-appointee-
tracker/ (accessed November 14, 2022). 
20 Myers v. United States, 272 U.S. 52 (1926), https://supreme.justia.com/cases/federal/us/272/52/. 
For an example of the appointment and termination processes for noncareer Senior Executive Service 
members, see: Department of Homeland Security, “Noncareer and Limited Senior Executive Service 
Employment,” Management Directive 3150.1, 
https://www.dhs.gov/sites/default/files/publications/mgmt/human-resources/mgmt-dir_md-3150-1-
non-career-limited-sr-exec-service-employment.pdf.  
21 5 U.S.C. § 1215(a) (2022), https://www.law.cornell.edu/uscode/text/5/1215.  
22 5 U.S.C. § 1215(a) [see note 21]. 
23 5 U.S.C. 7326 (2022), https://www.law.cornell.edu/uscode/text/5/7326.  
24 An exception to the law authorizing administrative imposition of fines bars the Office of Special 
Counsel from filing complaints against a subset of presidential appointees whose appointments have 
been confirmed by the Senate. 5 U.S.C. § 1215(b) (2022), 
https://www.law.cornell.edu/uscode/text/5/1215. The exception does not apply to other presidential 
appointees, whom the president can appoint without Senate confirmation. But the Office of Special 
Counsel has elected to act as though the exception applies to all presidential appointees. 

https://www.law.cornell.edu/uscode/text/5/part-III/subpart-F/chapter-75
https://www.law.cornell.edu/uscode/text/5/part-III/subpart-F/chapter-75
https://www.washingtonpost.com/politics/interactive/2020/biden-appointee-tracker/
https://www.washingtonpost.com/politics/interactive/2020/biden-appointee-tracker/
https://supreme.justia.com/cases/federal/us/272/52/
https://www.dhs.gov/sites/default/files/publications/mgmt/human-resources/mgmt-dir_md-3150-1-non-career-limited-sr-exec-service-employment.pdf
https://www.dhs.gov/sites/default/files/publications/mgmt/human-resources/mgmt-dir_md-3150-1-non-career-limited-sr-exec-service-employment.pdf
https://www.law.cornell.edu/uscode/text/5/1215
https://www.law.cornell.edu/uscode/text/5/7326
https://www.law.cornell.edu/uscode/text/5/1215
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the last administration, for example, the special counsel condemned then-presidential 
aide Kellyanne Conway for what he characterized as repeated, willful violations of the 
Hatch Act.25 But after the president refused to remove Conway, the special counsel 
dropped the matter, electing not to file a complaint with the Merit Systems Protection 
Board seeking civil monetary penalties. Conway was one of numerous political 
appointees that the special counsel found guilty of Hatch Act violations in the last 
administration. And, like all but one of the others, she faced no consequences. The 
only time the special counsel sought to impose a fine was when the accused appointee 
was a Black woman.26 POGO raised its concern about potential implicit bias then, and 
a second time after the special counsel admonished another Black female presidential 
appointee for actions nearly identical to those alleged against the former president’s 
white son-in-law.27 Implicit bias can infect all manner of decision-making, and while 
these two instances are not enough to show a pattern, they warrant further scrutiny of 
the prosecution decisions of the Office of Special Counsel. 

Supreme Court Ethics 
Though every other federal judge in the United States is subject to binding ethics 
rules, the Supreme Court’s members have refused to adopt a code of ethics.28 The 

 

25 U.S. Office of Special Counsel, Report of Prohibited Political Activity Under the Hatch Act OSC File Nos. 
HA-19-0631 & HA-19-3395 (Kellyanne Conway), May 19, 2019, 15-16, 
https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-
conway/11f2a2d73d1e14d197f3/optimized/full.pdf; Henry J. Kerner, special counsel, to Donald 
Trump, president, about investigation of Hatch Act violations by Counselor to the President Kellyanne 
Conway, June 13, 2019, 1, https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-
conway/11f2a2d73d1e14d197f3/optimized/full.pdf. 
26 Benjamin Kail, “‘Optics are just terrible’; Why was Lynne Patton, a Black former Trump official, barred 
from government work while White House aides dodged discipline?” MassLive, April 11, 2021, 
https://www.masslive.com/politics/2021/04/optics-are-just-terrible-why-was-lynne-patton-a-black-
former-trump-official-barred-from-government-work-while-white-house-aides-dodged-discipline.html. 
27 Danielle Brian, executive director and president, Project On Government Oversight, to Henry Kerner, 
special counsel, about the risk of implicit bias in Office of Special Counsel Actions, July 6, 2021, 
https://www.pogo.org/letter/2021/07/pogo-concerned-about-risk-of-implicit-bias-in-office-of-
special-counsel-actions. 
28 Task Force on Federal Judicial Selection, Project On Government Oversight, Above the Fray: Changing 
the Stakes of Supreme Court Selection and Enhancing Legitimacy, (July 8, 2021), 
https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-
selection-and-enhancing-legitimacy. In his 2011 Year-End Report on the Federal Judiciary, Chief Justice 
John Roberts rejected the notion of applying ethics code for federal judges to the nine justices, arguing 
that the code “does not adequately answer some of the ethical considerations unique to the Supreme 

https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-conway/11f2a2d73d1e14d197f3/optimized/full.pdf
https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-conway/11f2a2d73d1e14d197f3/optimized/full.pdf
https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-conway/11f2a2d73d1e14d197f3/optimized/full.pdf
https://int.nyt.com/data/documenthelper/1169-osc-report-on-kellyanne-conway/11f2a2d73d1e14d197f3/optimized/full.pdf
https://www.masslive.com/politics/2021/04/optics-are-just-terrible-why-was-lynne-patton-a-black-former-trump-official-barred-from-government-work-while-white-house-aides-dodged-discipline.html
https://www.masslive.com/politics/2021/04/optics-are-just-terrible-why-was-lynne-patton-a-black-former-trump-official-barred-from-government-work-while-white-house-aides-dodged-discipline.html
https://www.pogo.org/letter/2021/07/pogo-concerned-about-risk-of-implicit-bias-in-office-of-special-counsel-actions
https://www.pogo.org/letter/2021/07/pogo-concerned-about-risk-of-implicit-bias-in-office-of-special-counsel-actions
https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-selection-and-enhancing-legitimacy
https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-selection-and-enhancing-legitimacy
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lack of constraints on their individual conduct and the vagueness of recusal standards 
undermine the credibility of a court already at the center of controversy.29 Absent an 
ethics code, the justices are not behaving admirably. Reporters have chronicled how 
justices indulge in the perks of high office by accepting offers of lavish travel to 
exclusive venues from individuals and organizations who may be seeking to influence 
them.30 They appear to politicize the court by speaking, often behind closed doors, to 
private groups that advocate distinct policy agendas.31 They profit off their public 

 

Court.” His silence on the question of creating a separate code of ethics for the Supreme Court 
suggested a similar hostility to that alternative. A decade later, when several bills and a resolution 
addressing the need for a Supreme Court code of ethics were pending in Congress, Roberts asserted 
that the independence of the judiciary depends in part on its “power to manage its internal affairs.” See 
John G. Roberts, Jr., Supreme Court of the United States, 2011 Year-End Report on the Federal 
Judiciary, (December 31, 2011), 5, https://www.supremecourt.gov/publicinfo/year-end/2011year-
endreport.pdf; Roberts, 2021 Year-End Report, 1 [see note 11]. 
29 Task Force on Federal Judicial Selection, Project on Government Oversight, Above the Fray, 15-17 
[see note 28]. 
30 Joshua Eaton, “Supreme Court justices’ perks revealed in new report,” Roll Call, March 24, 2020, 
https://rollcall.com/2020/03/24/supreme-court-justices-perks-revealed-in-new-report; Tyler Cooper 
and Dylan Hosmer-Quint, Fix the Court, When Justices Go to School: Lessons from Supreme Court Visits 
to Public Colleges and Universities (March 24, 2020), https://fixthecourt.com/wp-
content/uploads/2020/03/FTC-public-universities-report-3.24.20.pdf; Karl Evers-Hillstrom, “Supreme 
Court justices continue to rack up trips on private interest dime,” Open Secrets, June 13, 2019, 
https://www.opensecrets.org/news/2019/06/scotus-justices-rack-up-trips/; Mark Berman and 
Christopher Ingraham, “‘Supreme Court justices are rock stars.’ Who pays when the justices travel 
around the world?” Washington Post, February 19, 2016, 
https://www.washingtonpost.com/news/post-nation/wp/2016/02/19/what-supreme-court-justices-
do-and-dont-disclose/.   
31 Lawyers’ Club of San Diego, “Lawyers Club Welcomes Supreme Court Justice Sonia Sotomayor for 
50th Anniversary Celebration September 15,”  Press Release, August 31, 2022, 
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAcc
essKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZ
ZILlE%3D&response-content-
disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Die
go%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%252
0Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&respons
e-content-type=application%2Fpdf; 
 Mariana Alfaro, “Gorsuch to headline GOP lineup of speakers at Federalist Society; media barred from 
his speech,” Washington Post, February 4, 2022, 
https://www.washingtonpost.com/politics/2022/02/04/gorsuch-federalist-society-supreme-court/.  

https://www.supremecourt.gov/publicinfo/year-end/2011year-endreport.pdf
https://www.supremecourt.gov/publicinfo/year-end/2011year-endreport.pdf
https://rollcall.com/2020/03/24/supreme-court-justices-perks-revealed-in-new-report/
https://fixthecourt.com/wp-content/uploads/2020/03/FTC-public-universities-report-3.24.20.pdf
https://fixthecourt.com/wp-content/uploads/2020/03/FTC-public-universities-report-3.24.20.pdf
https://www.opensecrets.org/news/2019/06/scotus-justices-rack-up-trips/
https://www.washingtonpost.com/news/post-nation/wp/2016/02/19/what-supreme-court-justices-do-and-dont-disclose/
https://www.washingtonpost.com/news/post-nation/wp/2016/02/19/what-supreme-court-justices-do-and-dont-disclose/
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
https://s3.amazonaws.com/membercentralcdn/sitedocuments/lcsd/lcsd/0656/2098656.pdf?AWSAccessKeyId=AKIAIHKD6NT2OL2HNPMQ&Expires=1674671425&Signature=0uM1iuj3F5PkT%2FGAiSdgrZZILlE%3D&response-content-disposition=inline%3B%20filename%3D%2220220831%20Lawyers%20Club%20of%20San%20Diego%20Press%20Release%2Epdf%22%3B%20filename%2A%3DUTF%2D8%27%2720220831%2520Lawyers%2520Club%2520of%2520San%2520Diego%2520Press%2520Release%252Epdf&response-content-type=application%2Fpdf
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service by selling books about their lives or the law.32 And they speak intemperately 
about sensitive matters that call the court’s integrity into question.33 

Currently, each justice is the sole arbiter of the propriety of their own actions. A clear 
set of rules would empower justices to bolster public trust through transparent 
compliance. It would also foster a common understanding among the nine justices as 
to the ethical expectations of their high office and return to the American people 
power to evaluate the conduct of individual justices against objective standards.34   

Among other ethical questions, each Supreme Court justice is able to rely on their own 
discretion when applying recusal standards. And while the law requires recusal in a 
limited number of specific circumstances and whenever “impartiality might reasonably 
be questioned,” it is the judges and justices themselves who are tasked with 
evaluating the reasonableness of questions regarding their own impartiality.35 The 
recusal decisions of federal district and appeals court judges are subjected to review 
on appeal, but the decisions of Supreme Court justices are subject to no such 
review.36  

 

32 Kelsey Reichmann, “From bench to book signings, Supreme Court ethics rules pose no barrier,” 
Courthouse News Service, June 10, 2022, https://www.courthousenews.com/from-bench-to-book-
signing-supreme-court-ethics-rules-pose-no-barrier.  
33 Louis Jacobson, “In Context: Brett Kavanaugh and ‘what goes around comes around,’” Politifact, 
October 4, 2018, https://www.politifact.com/article/2018/oct/04/context-brett-kavanaugh-and-what-
goes-around-comes/; Mark Joseph Stern, “RBG Just Risked Her Legacy to Insult Trump,” Slate, July 12, 
2016, https://slate.com/news-and-politics/2016/07/ruth-bader-ginsburg-risks-her-legacy-to-insult-
donald-trump.html.  
34 To the extent that the justices’ reluctance to embrace a code of ethics may be predicated on the 
infeasibility of enforcing rules against one another, they conflate the enforceability of rules with the 
value of having rules. There is, after all, also no mechanism for enforcing the code of ethics applicable 
to all other federal judges, yet even Roberts has lauded its value. See United States v. Microsoft Corp., 
253 F.3d 34, 75 (D.C. Cir. 2001) (per curiam), 
https://www.law.berkeley.edu/files/US_v_Microsoft3.pdf; Roberts, 2011 Year-End Report, 4-5 [see 
note 28].  
35 28 U.S. Code § 455 (2022), https://www.law.cornell.edu/uscode/text/28/455.  
36 Building Confidence in the Supreme Court Through Ethics and Recusal Reforms: Hearing before the 
House Judiciary Subcommittee on Courts, Intellectual Property, and the Internet, 117th Cong., (April 27 
2022) (testimony of Sarah Turberville, director, and David Janovsky, analyst, the Constitution Project at 
the Project On Government Oversight), https://www.pogo.org/testimony/2022/04/building-
confidence-in-the-supreme-court-through-ethics-and-recusal-reforms.  
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Additionally, a lack of any requirement for justices and judges to explain their recusal 
decisions prevents the public from evaluating their compliance with applicable 
standards. The public is also in the dark about payments to the spouses of justices 
and judges from clients who may appear before the courts.37  

To earn the public’s trust, government officials must do more than just live up to high 
ethical standards. They must also show the public that they are living up to those 
standards. The very premise of representative government depends on the public’s 
ability to hold government officials accountable. For that reason, Congress should 
make government ethics records readily accessible to the public. 

Recommendations for Legislative Action 
Prohibit conflicts of interest for federal elected officials, Supreme Court justices, 
and judges. Congress should prohibit federal elected officials, Supreme Court justices, 
and judges — along with their spouses and minor children — from owning or trading 
financial interests that conflict with their official duties. Lawmakers should craft 
language carefully to avoid weakening existing ethics obligations, such as the strict 
requirements for establishing qualified blind trusts.  

Prohibit conflicts of interest for senior officials in financial agencies and Federal 
Reserve banks. Congress or executive branch leaders should prohibit senior officials 
in financial agencies and Federal Reserve banks — along with their spouses and minor 
children — from owning or trading a wide range of potentially conflicting financial 
interests. Ownership of diversified mutual funds and exchange-traded funds should be 
permitted, but only with 45 days advance notice of any trades. Appropriate exceptions 
would permit investments related to a spouse’s employment and certain investments 
that are not amenable to divestiture, though those investments would continue to be 
covered by the conflict of interest law.38 The general counsel of each financial agency 
should be authorized to prohibit all trades by covered agency (or bank) employees 

 

37 “Judicial Spouses Shouldn’t Be Able to Hide Lucrative Contracts and Clients,” Fix the Court, October 
20, 2022, https://fixthecourt.com/2022/10/judicial-spouses-shouldnt-be-able-to-hide-lucrative-
contracts-and-clients/.  
38 18 U.S.C. § 208(a) (2022) [see note 3]. 
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during brief blackout periods prior to the agency taking significant actions likely to 
affect markets.  

Create a strong mechanism for enforcing executive branch ethics rules. Congress 
should codify a strong mechanism to address violations of government ethics rules by 
political appointees in the executive branch, balancing the public’s need for 
accountability with fairness to individual political appointees. To address potential 
ethics violations, legislation should require the Office of Special Counsel to investigate 
alleged violations of ethics rules at the request of the director of the Office of 
Government Ethics. Following an investigation and an opportunity for the political 
appointee to respond, the legislation would authorize the director to seek civil 
penalties for suspected violations before the Merit Systems Protection Board. The 
political appointee could then appeal to the Court of Appeals for the Federal Circuit for 
a limited judicial review of any adverse board decision, just as the law currently 
permits career employees to do.  

Require the Office of Special Counsel to report to Congress on its Hatch Act 
enforcement. Congress should hold the Office of Special Counsel accountable for 
vigorous and even-handed enforcement of the Hatch Act by requiring it to disclose 
information about its enforcement activities. Specifically, the office should be required 
to notify Congress whenever it elects not to investigate an allegation against a 
political appointee or, in the case of a violation, file a complaint with the Merit Systems 
Protection Board seeking a civil penalty. As a safeguard against implicit bias, the office 
should publicly disclose anonymized demographic information pertaining to its Hatch 
Act prosecution determinations, further distinguishing between political appointees 
and career employees.  

Establish ethics requirements for Supreme Court justices. Congress should ensure 
that Supreme Court justices are bound by a code of ethics, clarify recusal obligations, 
and enact a comprehensive ban on justices receiving earned income (including 
royalties) and on justices receiving any payment or reimbursement for travel 
expenses. The code of ethics should address issues of independence, impartiality, the 
appearance of impropriety, outside activities and affiliations, political activity, gifts, 
and transparency. Among other things, recusal standards should address instances in 
which a party or affiliate of a party spent money in support of a justice’s nomination or 
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provided income or a gift to the justice, member of the justice’s immediate family, or 
business owned by any these individuals. Justices should also be required to explain 
their recusal decisions. To provide further transparency for recusal decisions, 
Congress should require disclosure of any source of income that paid the spouse of a 
justice or judge more than $5,000 for legal, consulting, or related work the spouse 
performed. 
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Tracking Federal Spending for Impact, 
Equity, and Constitutionality 
By Sean Moulton, senior policy analyst, and Dylan Hedtler-Gaudette, government 
affairs manager 

The federal government derives much of its money, just like its overall authority, from 
the people. And as such, the government owes taxpayers some degree of 
accountability for the trillions collected and spent in their name each year.  

President Ronald Reagan famously said, “Trust but verify.” While Reagan was referring 
to international negotiations with the former Soviet Union, many taxpayers feel the 
same way about their money and the federal government. The public deserves 
transparency around the use of these funds to ensure their money is being properly 
allocated, and our internal and external watchdogs need transparency to fight waste, 
fraud, and abuse in these spending programs.  

The federal government has an unfortunate record of fiscal mismanagement, waste, 
and outright fraud in federal spending programs. Perpetuating this problem and 
undermining efforts at correcting it is the limited amount of data collected and public 
information provided about federal awards. In a recent example, the COVID assistance 
programs of the last few years have distributed hundreds of trillions of dollars — and 
experienced higher than usual levels of fraud and waste, evidence of which continues 
to be uncovered.39 While Congress made efforts to attach to the funds the same best 
practice recipient reporting requirements that successfully mitigated waste, fraud, 
and abuse of American Recovery and Reinvestment Act funds in 2009 , the executive 
branch ignored such efforts and used existing federal spending data collection 
methods.40 Beyond the implications for higher fraud, this decision guaranteed that 

 

39 Nick Schwellenbach, Neil Gordon, Sean Moulton, and Leslie Garvey, “The Great Pandemic Swindle: 
Feds Botched Review of Billions in Suspect PPP Loans,” Project On Government Oversight, October 6, 
2022, https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-
review-of-billions-in-suspect-ppp-loans.  
40 Sean Moulton, “Administration Seeks to Minimize Transparency of Coronavirus Relief Funds,” Project 
On Government Oversight, May 13, 2020, https://www.pogo.org/analysis/2020/05/administration-
seeks-to-minimize-transparency-of-coronavirus-relief-funds. 

https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-review-of-billions-in-suspect-ppp-loans
https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-review-of-billions-in-suspect-ppp-loans
https://www.pogo.org/analysis/2020/05/administration-seeks-to-minimize-transparency-of-coronavirus-relief-funds
https://www.pogo.org/analysis/2020/05/administration-seeks-to-minimize-transparency-of-coronavirus-relief-funds
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federal agencies, Congress, and the public would be left guessing about the specific 
impact these relief programs had across the country.  

Subawards and Assistance Awards 
Information currently collected about federal awards is neither detailed nor reliable 
enough to answer fundamental oversight questions. What impact did this spending 
have on employment? Were some communities missed by this program? How 
equitably were these funds distributed? We do not know.  

This problem is illustrated well by our long deficient tracking of subaward information, 
a critical component of federal spending. Many federal awards go to state or local 
agencies, which then distribute them to specific recipients or locations. Therefore, 
subaward data is a critical link in the chain of transactions, one that would allow us to 
follow federal dollars further, better see which communities that programs are 
reaching and which communities are left out, and better measure the equity and 
impact of federal spending. But this link remains broken, as the subaward data 
collected remains wholly unreliable. Many programs, for example, are missing almost 
all data about subawards, while other programs create multiple records about the 
same subaward.41 While audits of the quality of spending data overall, conducted 
under the Digital Accountability and Transparency Act, have ushered in modest 
improvements in the quality of data for prime awards, those audits have ignored the 
most broken component of federal spending data — subawards.42 The reporting of 
subaward data must be fixed if the public is to understand where their tax dollars 
ultimately go. 

Another major data gap that became clear during the COVID-19 pandemic spending is 
that the federal government does not track as much information about assistance 
awards (grants, loans, direct payments, insurance awards, and others) as it collects 
for contracts. Agencies don’t report demographic information like the gender, 

 

41 Sean Moulton, “Blueprint to Fix Reporting of Federal Spending,” Project On Government Oversight, 
August 2, 2021, https://www.pogo.org/analysis/2021/08/blueprint-to-fix-reporting-of-federal-
spending.  
42 Government Accountability Office, DATA Act: OIGs Reported That Quality of Agency-Submitted Data 
Varied, and Most Recommended Improvements, GAO 20-540 (July 2020), 
https://www.gao.gov/products/gao-20-540.  

https://www.pogo.org/analysis/2021/08/blueprint-to-fix-reporting-of-federal-spending
https://www.pogo.org/analysis/2021/08/blueprint-to-fix-reporting-of-federal-spending
https://www.gao.gov/products/gao-20-540


20 

 

ethnicity, or veteran status of business owners who receive assistance as part of their 
awards tracking. Nor do they systematically collect data on the industry sector of 
recipients. No information is collected to determine whether a business receiving 
assistance is a Historically Underutilized Business Zone Firm, a Labor Surplus Area 
Firm, or an 8(a) Business Development Program participant.43 All of these data points 
and more have been collected for years for each federal contract. This enormous data 
gap means there is no good way to evaluate assistance spending for equity and 
impact. It also makes it nearly impossible to measure whether agencies are meeting 
congressional mandates to prioritize traditionally underserved communities, where 
those statutory directives exist. 

Apportionments and Oversight 
There are also increasing concerns about the legal compliance of some spending 
actions by the executive branch.44 As the executive branch seeks to implement the 
spending allocations set by Congress, the Office of Management and Budget issues 
legally binding plans governing the use of federal funds by agencies. This planning 
process, called apportionment, is so shrouded in secrecy there are concerns that the 
plans may overstep the executive branch’s legal authority.45 Since Congress is 
explicitly endowed with the “power of the purse” in Article I, Section 9 of the 
Constitution, this secrecy and potential executive overreach in spending policy runs 

 

43 These are just a few examples of different business designations. The Small Business Administration 
oversees the HUBZone program and the 8(a) Business Development Program to assist small businesses 
in underutilized areas or disadvantaged small business owners. The Department of Labor issues the 
annual Labor Surplus Area list, which details locations that have had unemployment rates 20% or more 
above the average for two years. See “HubZone Program,” U.S. Small Business Administration, 
accessed January 10, 2023, https://www.sba.gov/federal-contracting/contracting-assistance-
programs/hubzone-program; “8 (a) Business Development Program,” U.S. Small Business 
Administration, accessed January 10, 2023, https://www.sba.gov/federal-contracting/contracting-
assistance-programs/8a-business-development-program; “Labor Surplus Area: Fiscal Year 2023,” U.S. 
Department of Labor, accessed January 10, 2023, https://www.dol.gov/agencies/eta/lsa. 
44 Dylan Hedtler-Gaudette, “Secret Spending Decisions Undermine the Rule of Law,” Project On 
Government Oversight, June 17, 2020, https://www.pogo.org/analysis/2020/06/secret-spending-
decisions-undermine-the-rule-of-law. 
45 Protecting Our Democracy: Reasserting Congress’s Power of the Purse: Hearing before the House 
Budget Committee, 117th Cong. 2, (April 29, 2021) (statement of Liz Hempowicz, director of public 
policy at the Project On Government Oversight), https://www.pogo.org/testimony/2021/04/pogo-
testifies-on-how-congress-can-claw-back-the-power-of-the-purse. 

https://www.sba.gov/federal-contracting/contracting-assistance-programs/hubzone-program
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https://www.dol.gov/agencies/eta/lsa
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https://www.pogo.org/testimony/2021/04/pogo-testifies-on-how-congress-can-claw-back-the-power-of-the-purse


21 

 

the risk of violating the Constitution.46 If Congress does not enforce these checks and 
balances, and if it does not act assertively to protect its spending power, then the 
executive branch will continue to encroach and aggrandize itself by allocating public 
dollars in ways and for purposes not approved by the people’s tribunes in the 
legislative branch. Congress has started to address this problem by requiring the 
Office of Management and Budget to publicly post these apportionment decisions.47  

In addition to issues with the Office of Management and Budget and the 
apportionment process, there are weaknesses and gaps in the two key budget and 
appropriations laws, the Antideficiency Act and the Impoundment Control Act.48 These 
flaws create additional opportunities for the executive branch to circumvent the will 
and intent of Congress when it comes to spending public dollars. One weakness 
pertains to the Government Accountability Office and its ability to investigate potential 
violations of these two laws. Under current law, federal agencies are not required to 
cooperate with Government Accountability Office investigations, making accountability 
harder to pursue and obtain.49 Furthermore, agencies do not have a permanent 
mechanism to report to Congress when directions from the Office of Management and 
Budget disrupt the agency’s ability to execute its budgetary directives as Congress 
instructed.50 Though Congress has shown some desire to fix this, reform legislation 
has not succeeded yet.51 

Money may not, as the saying goes, make the world go ‘round, but it is an important 
and powerful resource. A resource that must be closely and publicly monitored not 

 

46 U.S. Constitution art. I § 9, cl. 7.  
47 Consolidated Appropriations Act, 2023, Pub. Law No. 117-328, § 204, (2022), 
https://www.congress.gov/bill/117th-congress/house-bill/2617/text.  
48 Antideficiency Act, 31 U.S.C. §1341 (2022), https://www.law.cornell.edu/uscode/text/31/1341; 
Impoundment Control Act, 2 U.S.C. Subchapter I, § 681 (2022), 
https://www.law.cornell.edu/uscode/text/2/chapter-17B/subchapter-I. 
49 Protecting Our Democracy, statement of Liz Hempowicz, [see note 45]. 
50 Dylan Hedtler-Gaudette, “Executive Branch Fights to Keep Spending Decisions Secret with Flimsy 
Arguments,” Project On Government Oversight, August 13, 2020, 
https://www.pogo.org/analysis/2020/08/executive-branch-fights-to-keep-spending-decisions-secret-
with-flimsy-arguments. 
51 Dylan Hedtler-Gaudette, “New House Bill Would Enhance Transparency in Government Spending,” 
Project On Government Oversight, October 23, 2020, https://www.pogo.org/analysis/2020/10/new-
house-bill-would-enhance-transparency-in-government-spending. 
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only to minimize waste, fraud, and abuse but also to enable our policymakers to 
accurately measure the impact of spending and to redesign programs if they are not 
benefiting the communities they’re intended to serve. Congress and the 
administration should move forward with the following reforms to make it clear that 
they are worthy stewards of the public’s tax dollars. 

Recommendations for Legislative Action 
Close the reporting loophole between assistance and contracts by requiring 
agencies to collect the same data from businesses receiving federal grants, direct 
payments, and loans that they do for contracts. This would include information on 
the industry sector of businesses, as well as demographic data on business owners. 
Congress should also require the collecting of key new data points for all prime and 
subaward recipients of federal funds, including the number of people employed by the 
company and an estimated number of people benefiting from the funded activity. This 
would allow policymakers to accurately assess federal spending programs for impact 
and equity, as well as enable watchdogs to better identify waste, fraud, and abuse. 

Require a comprehensive audit of subaward data and reporting. Congress should 
mandate a regular audit of subaward data and reporting. The audit should be 
conducted by the Government Accountability Office and should include 
recommendations to update the system and address all identified issues. Deadlines 
should be established for both the audit and the overhaul to ensure issues are 
addressed quickly and important fixes are not delayed. Improved subaward 
information will enable better oversight of federal funds as everyone is able to track 
the money further. 

Provide greater authority to the Government Accountability Office to address 
violations of appropriations laws. Congress should enhance the Government 
Accountability Office’s capacity to investigate and detect violations of appropriations 
law, and legally require federal agencies to cooperate with the office when such 
potential violations are being investigated. This will help ensure the executive branch 
is spending hard-earned taxpayer dollars in the manner and for the purposes that 
Congress intended. Such reforms will also increase the likelihood of meaningful 
accountability in the face of lawbreaking. 
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Enact reforms to key budget and appropriations laws to ensure compliance and to 
crack down on spending secrecy and corruption. Congress should amend the 
Impoundment Control Act by adding penalties for violations of the law. Congress 
should also amend the Antideficiency Act by requiring more reporting and public 
transparency in the face of potential violations of the law. These reforms will promote 
more accountability and transparency around the execution of federal spending. 

Recommendations for Executive Action 
Upgrade current reporting of federal awards to fix key problems and expand the 
data collected. The Office of Management and Budget has the authority under existing 
spending transparency statutes — the Federal Funding Accountability and 
Transparency Act, and the Digital Accountability and Transparency Act — to make 
changes to the reporting on federal awards that ensure proper oversight. The Biden 
administration should use this authority to overhaul subaward reporting systems and 
ensure the data collected is as complete, accurate, and timely as possible. The 
administration should also look to expand the data collected on federal awards, 
closing the assistance reporting loophole and adding needed new data fields, such as 
the number of people employed by award and subaward recipients, to allow for fuller 
oversight. 
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Closing Loopholes in U.S. Systems that 
Enable Foreign Kleptocracy and Malign 
Influence 
By Zoë Reiter, director of strategic initiatives and partnerships, and Joanna Derman, 
policy analyst 

Today, corrupt officials, kleptocrats, traffickers of all kinds, tax dodgers, and criminals 
around the world take advantage of gaps in the U.S. financial and regulatory system to 
hide and grow their wealth.52 These corrupt dealings pose a direct threat to 
democratic institutions, including those in the United States. They allow for the 
concentration of power in the hands of a powerful few who extract their countries’ 
wealth with impunity. They help fuel kleptocrats’ efforts to weaken democratic 
institutions in the United States and other countries as part of their malign influence 
campaigns, and they weaken the effectiveness of targeted sanctions, reducing the 
number of ways the United States can meaningfully respond to international threats 
before turning to military solutions. The loopholes that enable this corruption must be 
closed.  

Money Laundering 
Russian President Vladimir Putin provides an instructive example of those who hide 
and grow their wealth within the U.S. financial system. Putin’s sizeable wealth is built 
with money he has illegally obtained from Russian citizens and the Russian 
government.53 To hide and grow his fortune, he allegedly parks large sums of money 
in complex, anonymous shell companies set up by or linked to his closest advisors, 
family, and friends. So it is no surprise that the U.S. financial system, ranked as the 

 

52 Joshua Kirschenbaum, “Tracking Illicit Russian Financial Flows,” The German Marshall Fund, 
accessed January 24, 2023, https://www.gmfus.org/news/tracking-illicit-russian-financial-flows. 
53 Allison Morrow, “How much is Vladimir Putin worth? Almost no one knows for sure,” CNN, February 
28, 2022, https://www.cnn.com/2022/02/28/business/vladimir-putin-wealth-sanctions.  
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most secretive financial jurisdiction in the world, serves to enable Putin’s network and 
other corruption networks all around the world.54 

Kleptocrats like Putin rely on opaque, stable financial structures to launder and grow 
their ill-gotten gains. By obscuring their assets, they dilute the effectiveness of U.S. 
sanctions, which rely on knowing exactly who really owns what in order to apply 
financial pressure.  

Malign Influence 
To sustain their corrupt dealings and expand the geopolitical alignment of 
international policies in favor of those dealings, kleptocratic and authoritarian regimes 
also exercise malign influence in the United States and in other countries to ensure 
policy outcomes that are favorable to their interests. 

Malign influence can manifest in different ways, including purposefully opaque 
campaign financing, destabilizing social media campaigns, and other forms of hostile 
and covert efforts to disrupt U.S. political discourse. Those tracking publicly known 
cases of malign influence by Russia and China and their proxies have identified 17 
incidents targeting the U.S. since 2008.55 These reported cases likely only represent 
the tip of the iceberg.  

A specific and growing form of documented malign influence operation includes 
conducting covert influence campaigns through power brokers in the U.S. who use 
their proximity to power to covertly or illicitly advocate for policies of foreign 
adversaries. These power brokers, defined internationally as “politically exposed 
persons,” are people who currently hold or formerly held senior positions of political 
power in the U.S. or abroad, be it in public office, political parties or campaigns, or 
international organizations, as well as their close associates and family members.  

 

54 “Financial Secrecy Index, 2022,” Tax Justice Network, accessed January 24, 2023, 
https://fsi.taxjustice.net/.  
55 “Tool: Malign Finance,” Authoritarian Influence Tracker, Alliance for Securing Democracy, accessed 
January 24, 2023, https://securingdemocracy.gmfus.org/asd_tools/malign-
finance/?fwp_country=united-states. 
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Because of their close proximity to power, politically exposed persons are at a higher 
level of risk for serving as vehicles of corruption and malign influence.  

Beneficial Ownership 
In the past few decades, Congress has passed critical laws to reform the banking 
sector by instituting better due diligence requirements. In 2020, Congress passed the 
Corporate Transparency Act, requiring individuals who profit from shell companies, 
known as beneficial owners, to disclose certain identifying information to the federal 
government.56 Under this law, the Department of the Treasury is also directed to set 
up a database to store all incoming beneficial ownership information, so that law 
enforcement authorities can protect our financial institutions from being used for 
money-laundering or other illicit activities.  

While these milestones are encouraging, the federal government’s attempt to combat 
money laundering still falls short. This is especially the case in the real estate sector, 
as the U.S. has shockingly few regulations on who is able to purchase a home or 
property.57 Added to that, certain professionals — including real estate professionals, 
lawyers, and trust and company service providers — are recruited by bad actors to 
set up complex anonymous structures that obscure their owners’ true identities.58 
Right now, these individuals aren’t required to find out who the real investors are 
behind the purchases and investments they make for clients. They don’t even have to 
report suspicious activity to law enforcement.59  

 

56 William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021, Pub. Law No. 
116-283 (2021), https://www.congress.gov/bill/116th-congress/house-bill/6395. 
57 “On the House,” Global Witness, September 23, 2020, 
https://www.globalwitness.org/en/campaigns/corruption-and-money-laundering/anonymous-
companies-used-to-launder-money-in-us-real-estate/. 
58 “On the House” [see note 57]; “To Stop Russia’s Kleptocrats, Critical to Ensure that Banks & Other 
Enablers No Longer Help Them to Hide,” Transparency International, March 23, 2022, 
https://www.transparency.org/en/press/stop-russias-kleptocrats-banks-enablers-no-longer-help-
them-hide. 
59 FACT Coalition, “House Approves Bipartisan Act to Rein in the Enablers of Corruption,” Press 
Release, July 15, 2022, https://thefactcoalition.org/house-approves-bipartisan-act-to-rein-in-the-
enablers-of-corruption/.  
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Fighting Financial Crime 
Another challenge in combatting financial crimes is that the federal agencies tasked 
with this mission often lack the resources they need to do their work. Though in recent 
years Congress has increased funding levels for the Department of the Treasury’s 
Financial Crimes Enforcement Network (FinCEN), which is the federal entity primarily 
tasked with combatting money laundering and illicit cash flows, the scope of FinCEN’s 
critical mission requires continued resources. Without the proper funding, FinCEN 
cannot effectively strengthen existing anti-money laundering programs and improve 
data sharing.60 

As experts have already underscored, preventing corruption on this scale would not 
only directly crack down on financial crime, it would also bolster our ability to fight 
socio-economic inequality and begin to close the racial wealth gap, both of which are 
at least partially the products of foreign opaque cash driving up the cost of housing 
across the county.61 

The bottom line is that we know kleptocrats seek to use illicit flows of wealth to 
influence U.S. policy, and we know who they are recruiting to help them. We also know 
that our financial systems make it easy for corrupt actors to hide and move their 
wealth with impunity. To address these problems, we need to make it harder to 
anonymously own and anonymously operate a company, and we must hold individuals 
who facilitate corruption accountable.  

Recommendations for Legislative Action 
Strengthen capacity of law enforcement to crack down on financial corruption. 
Congress must ensure that all relevant federal agencies have the tools necessary to 
hold perpetrators of illicit financial activities accountable. Deterring potential threats 
requires robust enforcement mechanisms, such as the ability to swiftly terminate 
contracts, levy financial fines, impose civil and criminal penalties, and possibly debar 

 

60 Consolidated Appropriations Act of 2023, Pub. Law No. 117-328 (2022), 
https://www.congress.gov/bill/117th-congress/house-bill/2617; Mission, Financial Crimes 
Enforcement Network, accessed January 24, 2023, https://www.fincen.gov/about/mission. 
61 Gabe Lezra, “U.S. Real Estate Secrecy Links Global Corruption, Domestic Inequality,” Just Security, 
March 23, 2022, https://www.justsecurity.org/80790/u-s-real-estate-secrecy-links-global-corruption-
domestic-inequality/. 
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contractors who either violate federal transparency protocols or fail to comply with 
mandatory reporting requirements.  

Increase funding for anti-money laundering efforts and for combatting illicit foreign 
flows of wealth into the U.S. Congress should increase funding to federal agencies, 
like the Department of the Treasury’s Financial Crimes Enforcement Network, that 
combat money laundering and illicit foreign flows of money into the United States. 
This funding should be reliable, consistent, and prioritized in every fiscal year 
appropriations cycle to ensure that the government can afford to strengthen existing 
anti-money laundering programs. Moreover, Congress should take the necessary 
steps to conduct rigorous oversight regarding how that money is distributed within 
the agencies to assess whether those funds are being utilized in a manner that best 
meets the challenges at hand.  

Go after anonymous ownership. Congress should fix loopholes in section 885 of the 
Fiscal Year 2021 National Defense Authorization Act and require all companies 
receiving federal contracts in excess of $500,000 to publicly disclose their beneficial 
ownership information to the federal government for review. Lawmakers should 
ensure that section 885 no longer allows covered entities to decline to submit their 
beneficial ownership information.  

Close loopholes in financial systems that allow individuals to enable corruption. 
Congress should introduce much-needed anti-money laundering regulations to 
require trust companies to find out the true owners of the purchases and investments 
they make for clients. This would help flag and stop the flow of illicit funds into the 
United States, contributing to the fight against corruption and the fight for our 
national vision of economic equity, transparent governance, and global anti-poverty.  

Strengthen deterrence and detection against malign influence. Congress should 
pass legislation that creates a uniform definition of politically exposed persons, 
including domestic politically exposed persons as well as those from international 
organizations, and their close associates and family members. This would ensure that 
such individuals are appropriately identified and assessed for risk across relevant 
oversight and compliance programs within the U.S. anti-money laundering framework. 
Congress should also create explicit requirements to implement risk-based customer 
due diligence transactions for transactions involving politically exposed persons. 



29 

 

These requirements should not only apply to financial institutions currently covered in 
the federal anti-money laundering regime but also to other designated, non-financial 
businesses and professions that handle significant politically exposed persons’ 
financial transactions. 

Recommendations for Executive Action 
Require real estate and private equity sectors to expand customer due diligence 
mechanisms. The Department of the Treasury should promulgate rulemaking for 
existing laws to ensure that investment advisors and real estate professionals are 
required to obtain the true identify of their clients and report suspicious activity to the 
Treasury Department.62 

  

 

62 Anti-Money Laundering Program and Suspicious Activity Report Filing Requirements for Registered 
Investment Advisers, 80 Fed. Reg. 52680, (proposed September 1, 2015), 
https://www.fincen.gov/sites/default/files/shared/1506-AB10_FinCEN_IA_NPRM.pdf. 

https://www.fincen.gov/sites/default/files/shared/1506-AB10_FinCEN_IA_NPRM.pdf
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Promoting and Preserving the Integrity of 
Government Policymaking  
By Dylan Hedtler-Gaudette, government affairs manager 

One way that lack of public trust in government manifests is a pervasive sense that 
that our government in Washington is corrupt, and that those who work in and around 
government are the agents and drivers of that corruption.63 In 2021, the American 
public ranked lobbyists and members of Congress as the least honest and least ethical 
professionals in the country, with both receiving negative ratings of 60% or higher.64  

The public is right to be vigilant. Government corruption puts a thumb on the scale in 
favor of the already powerful and well-connected. It allows them to gain undue 
advantage, and in turn corrodes the efficacy of public policy at the expense of 
everyone else, especially marginalized communities underrepresented within 
Congress and among those who influence it. After all, if large corporations exploit 
programs and dollars intended for legitimate small businesses, or if certain powerful 
companies are awarded lucrative contracts that crowd out genuine market 
competition, or if ineffective enforcement of ethics rules fosters widespread conflicts 
of interest and potential insider trading among government officials, it is the general 
public that loses out.  

It is time for Congress to act by advancing reforms to lobbying rules and other 
restrictions on the actions of incoming and former government officials as they enter 
or leave government service. Such reforms would serve multiple essential purposes, 
boosting public trust of the federal government while preventing the kind of influence-
peddling and special interest capture that leads to corruption, abuse of power, wasted 
taxpayer dollars, and ineffective policymaking.  

 

63 University of Chicago Institute of Politics, “Our Precarious Democracy: Extreme Polarization and 
Alienation in Our Politics,” June 2022, accessed January 24, 2023, 
https://uchicagopolitics.opalstacked.com/uploads/homepage/Polarization-Poll.pdf; Lydia Saad, 
“Military Brass, Judges Among Professions at New Image Lows,” Gallup, January 12, 2022, 
https://news.gallup.com/poll/388649/military-brass-judges-among-professions-new-image-
lows.aspx. 
64 Saad, “Military Brass, Judges Among Professions at New Image Lows” [see note 63]. 

https://uchicagopolitics.opalstacked.com/uploads/homepage/Polarization-Poll.pdf
https://news.gallup.com/poll/388649/military-brass-judges-among-professions-new-image-lows.aspx
https://news.gallup.com/poll/388649/military-brass-judges-among-professions-new-image-lows.aspx
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Foreign Agent Registration 
One particularly glaring manifestation of this problem is undue foreign influence on 
domestic policymaking. This influence comes in the form of direct lobbying as well as 
more insidious influence peddling. This influence may not be captured under the 
current lobbying statutory framework, which includes the Lobbying Disclosure Act, a 
law that governs direct domestic lobbying by requiring registration and certain 
informational disclosures by lobbyists, and the Foreign Agents Registration Act, a law 
that facilitates a more comprehensive set of lobbying and representational rules for 
those operating on behalf of foreign entities, including more stringent disclosure 
parameters.65  

Two illustrative weaknesses in the Foreign Agents Registration Act are the act’s 
outdated process for submission and public posting of registration materials, and a 
glaring loophole that permits some foreign agents to skirt the act entirely and register 
under the less stringent Lobbying Disclosure Act.66  

Furthermore, as a recent POGO investigation highlighted, there are numerous 
instances of former high-ranking U.S. military officers pursuing lucrative employment 
opportunities with foreign nations and foreign-owned businesses, often with the 
explicit or implicit expectation they will use their former positions, and the insight and 
connections they developed in them, to influence U.S. policy for the benefit of those 
foreign entities.67 This is facilitated — even blessed — by Congress, in a law that 
created a bureaucratic process allowing former military officials to obtain waivers 
from the head of the relevant military branch and the secretary of State. These 
waivers grant exceptions to the emoluments clause of the Constitution.68 This process 

 

65 2 U.S.C. §§1601-1614 (2022), https://www.law.cornell.edu/uscode/text/2/chapter-26; 22 U.S.C. §§ 
611-621 (2022), https://www.law.cornell.edu/uscode/text/22/chapter-11/subchapter-II. 
66 Enhancing the Foreign Agents Registration Act of 1938: Hearing before the House Judiciary 
Committee, Subcommittee on the Constitution, Civil Rights, and Civil Liberties, 117th Cong. 2, (April 5, 
2022) (statement of Dylan Hedtler-Gaudette, government affairs manager at the Project On 
Government Oversight), https://www.pogo.org/testimony/2022/04/reforms-needed-to-enhance-rule-
of-law-crack-down-on-foreign-influence. 
67 Julienne McClure, “State Dept. is Quietly Approving Former Servicemembers’ Work for Foreign 
Interests. That’s a Problem,” Project On Government Oversight, October 18, 2022, 
https://www.pogo.org/investigation/2022/10/state-dept-is-quietly-approving-former-
servicemembers-work-for-foreign-interests-thats-a-problem. 
68 37 U.S.C. § 908 (2022), https://www.law.cornell.edu/uscode/text/37/908. 

https://www.law.cornell.edu/uscode/text/2/chapter-26
https://www.law.cornell.edu/uscode/text/22/chapter-11/subchapter-II
https://www.pogo.org/testimony/2022/04/reforms-needed-to-enhance-rule-of-law-crack-down-on-foreign-influence
https://www.pogo.org/testimony/2022/04/reforms-needed-to-enhance-rule-of-law-crack-down-on-foreign-influence
https://www.pogo.org/investigation/2022/10/state-dept-is-quietly-approving-former-servicemembers-work-for-foreign-interests-thats-a-problem
https://www.pogo.org/investigation/2022/10/state-dept-is-quietly-approving-former-servicemembers-work-for-foreign-interests-thats-a-problem
https://www.law.cornell.edu/uscode/text/37/908
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is too opaque for adequate oversight, and it appears to be too permissive to protect 
our domestic policy from undue foreign influence.  

Cooling Off Periods 
There is a significant domestic angle to this problem as well. For example, former 
senators and representatives, as well as staff from both chambers, can trade on the 
insight and connections they made as public servants by becoming lobbyists and 
professional influence-peddlers on behalf of corporate interests.69 The Senate 
currently has a cooling off period that requires former senators to wait two years 
before becoming lobbyists.70 The House has a similar restriction, though the cooling 
off period for former representatives is only one year.71 Similar rules are in place for 
former congressional staffers from both chambers.72 However, the ability of these 
former congressional members and staff to influence their former colleagues is likely 
to extend well beyond those timeframes.  

Former government officials using their connections to shape and influence policy for 
private clients is not exclusive to Congress. There are dozens of federal agencies that 
comprise the executive branch, and officials from virtually all those entities end up 
leaving government service to pursue employment with corporate entities they used 
to oversee, or to become lobbyists who specialize in lobbying their former agencies.73 
Given how impactful these agencies are in terms of promulgating and implementing 
wide-ranging regulations and distributing public dollars intended for vital public goods 
— education, public health, national defense, clean water access, affordable housing 
programs, agricultural subsidies, and energy production, among many others — it is 

 

69 “Revolving Door: Former Members,” Open Secrets, accessed January 25, 2023, 
https://www.opensecrets.org/revolving/top.php?display=Z. 
70 Senate Select Committee on Ethics, The Senate Code of Official Conduct, Rule 37.8, at 18 (2015), 
https://www.ethics.senate.gov/public/_cache/files/efa7bf74-4a50-46a5-bb6f-b8d26b9755bf/2015---
red-book---the-senate-code-of-official-conduct.pdf#page=24; 18 U.S.C. § 207 (2022), 
https://www.law.cornell.edu/uscode/text/18/207. 
71 House Committee on Ethics, House Ethics Manual, 241, (2022), 
https://ethics.house.gov/sites/ethics.house.gov/files/documents/2022/House-Ethics-Manual-2022-
Print.pdf; 18 U.S.C. § 207 [see note 70]. 
72 The Senate Code of Official Conduct, Rule 37.9 at 18 [see note 70]; House Ethics Manual [see note 
71]; 18 U.S.C. § 207 [see note 70]. 
73 “Revolving Door: Top Agencies,” Open Secrets, accessed January 25, 2023, 
https://www.opensecrets.org/revolving/top.php?display=G. 

https://www.opensecrets.org/revolving/top.php?display=Z
https://www.ethics.senate.gov/public/_cache/files/efa7bf74-4a50-46a5-bb6f-b8d26b9755bf/2015---red-book---the-senate-code-of-official-conduct.pdf#page=24
https://www.ethics.senate.gov/public/_cache/files/efa7bf74-4a50-46a5-bb6f-b8d26b9755bf/2015---red-book---the-senate-code-of-official-conduct.pdf#page=24
https://www.law.cornell.edu/uscode/text/18/207
https://ethics.house.gov/sites/ethics.house.gov/files/documents/2022/House-Ethics-Manual-2022-Print.pdf
https://ethics.house.gov/sites/ethics.house.gov/files/documents/2022/House-Ethics-Manual-2022-Print.pdf
https://www.opensecrets.org/revolving/top.php?display=G
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essential that rules exist to ensure the integrity of these federal agencies. The 
programs that agencies manage must be facilitated on the basis of what is best for the 
public and most consistent with the law and congressional intent, not on the basis of 
which industries, companies, and interest groups have gained greatest access, or 
which have the most former agency officials on their payrolls.  

Congress should enact restrictions on both incoming and outgoing officials to 
minimize this revolving door’s corrosive effects on the policymaking and 
implementation processes. Stronger restrictions are not without precedent. The Biden 
administration’s ethics executive order provides several good ideas in this regard.74 

There are also better revolving door ethics requirements in place for high-ranking 
Department of Defense officials that include longer cooling-off periods and a definition 
of lobbying which accounts for the “behind-the-scenes” work that plays a big role in 
companies gaining inside information that gives them an unfair competitive 
advantage.75 

Considering the very real, as well as perceived, problem of government corruption and 
its ill effects on governance, Congress must act to advance stronger and more 
efficacious rules around lobbying and special interest influence across the board.  

Recommendations for Legislative Action 
Enact restrictions on lobbying for and employment with foreign entities. Congress 
should enact restrictions and enhanced reporting and disclosure requirements on 
executive and legislative branch officials that regulate their ability to work for foreign 
entities after they leave government service. It should also place certain restrictions 
on individuals entering government service if they have previously worked for foreign 
entities. These restrictions could be modeled on cooling-off periods and recusal 
requirements currently in place for lobbying but should be applied to general 

 

74 Dylan Hedtler-Gaudette, “Here’s Why Biden’s Ethics Plan is Important,” Project On Government 
Oversight, February 19, 2021, https://www.pogo.org/analysis/2021/02/heres-why-bidens-ethics-
plan-is-important. 
75 10 U.S.C. Chapter 49, “Miscellaneous Prohibitions and Penalties,” (2022), 
https://www.law.cornell.edu/uscode/text/10/subtitle-A/part-II/chapter-49; “Summary of Section 
1045 of the NDAA for FY 2018,” Standards of Conduct Office, Department of Defense, January 2018, 
https://dodsoco.ogc.osd.mil/Portals/102/fy18_ndaa_section_1045_summary_201801_1.pdf. 

https://www.pogo.org/analysis/2021/02/heres-why-bidens-ethics-plan-is-important
https://www.pogo.org/analysis/2021/02/heres-why-bidens-ethics-plan-is-important
https://www.law.cornell.edu/uscode/text/10/subtitle-A/part-II/chapter-49
https://dodsoco.ogc.osd.mil/Portals/102/fy18_ndaa_section_1045_summary_201801_1.pdf
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employment with a specific set of foreign entities. Reporting enhancements should 
include, but not be limited to, reforming the foreign emoluments waiver process for 
former military officials. In addition, Congress should close the loopholes, such as the 
Lobbying Disclosure Act (LDA) exemption, in the Foreign Agents Registration Act 
(FARA). These reforms would make the registration process more accountable and 
transparent, so it adequately protects national security interests. 

Implement stronger post-government employment restrictions for Congress and 
executive branch officials. Congress should increase the post-government contact 
ban for members of Congress and staff in both the House and Senate. The current 
one-year ban in the House and two-year ban in the Senate are insufficient to prevent 
former members of Congress and senior staff from trading on relationships for future 
employment. Additionally, Congress should subject all executive branch senior 
officials to a similar cooling off period, and implement the same restrictions to the 
shadow lobbying activities that apply to former Department of Defense officials. Other 
pre-government and post-government employment rules, along the lines of those 
contained in President Joe Biden’s ethics executive order, should also be considered. 
For example, Congress might consider tightened recusal periods for officials coming 
into government from industries they will be regulating and expanded 
communications restrictions for outgoing officials. These reforms will better insulate 
federal policymaking from outsized industry influence and promote policy that puts 
the public interest first.  

Tighten lobbying requirements and close loopholes in the Lobbying Disclosure Act 
and Foreign Agents Registration Act. Congress should update the Lobbying 
Disclosure Act (LDA) and Foreign Agents Registration Act (FARA) to reflect modern 
realities. For example, the Lobbying Disclosure Act should cover more lobbyists by 
lowering the time threshold that triggers registration and reporting as a lobbyist from 
jobs where 20% of an employee’s time is spent lobbying to 10%. The Foreign Agents 
Registration Act should also be modernized and brought into the digital world by 
revising the ways in which registration and associated materials are submitted and 
made accessible to the public. These reforms would ensure that the law reflects the 
full scope of this influence industry. 
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Enacting Federal Buying Reforms to Protect 
Taxpayer Dollars 

By Scott Amey, general counsel  

In fiscal year 2022, federal agencies spent over $620 billion on goods and services.76 
The government operates under robust contracting regulations, but those regulations 
are riddled with loopholes. While small businesses are the backbone of the U.S. 
economy, the benefits of taxpayer-funded contracts rarely flow their way, as federal 
small business goals are a very small piece of the contracting pie.77 Projects are often 
assigned to large contractors, and too often they balloon over budget and fall behind 
schedule. To add insult to injury, the U.S. federal government — the world’s largest 
consumer — only recently started to do its part directing spending in ways that would 
benefit entrepreneurs and small business owners in underserved communities.78 
POGO has long advocated for federal buying reforms. By addressing a few key 
problems, the 118th Congress has an opportunity to protect taxpayer dollars and 
better ensure that federal spending benefits us all.  

Bundled Requirements  
When it comes to federal government contracts, small businesses are left with the 
scraps after large contractors gorge at the trough. This inequity, which can have an 
impact on minority-, women-, and veteran-owned businesses, is caused when 
agencies bundle unrelated requirements together so that only a handful of large 

 

76 “Advanced Search,” USASpending, data for fiscal year 2022, data searched January 24, 2023, 
https://www.usaspending.gov/search/?hash=3344709d2de59d1c6c19104655195265.   
77 Martin Rowinski, “How Small Businesses Drive the American Economy,” Forbes, March 25, 2022, 
https://www.forbes.com/sites/forbesbusinesscouncil/2022/03/25/how-small-businesses-drive-the-
american-economy/?sh=2ab025674169; Office of Policy, Planning & Liaison and Office of Government 
Contracting & Business Development  FY 2022 Goaling Guidelines, U.S. Small Business Administration 
(March, 2022), 4, https://www.sba.gov/sites/default/files/2022-
06/FY22%20Small%20Business%20Goaling%20Guidelines_Final_220623%28R%29.pdf. .  
78 The White House, “Fact Sheet: Biden-Harris Administration Advances Equity And Economic 
Opportunity Through Federal Procurement And State And Local Infrastructure Contracting,” July 26, 
2022, https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/26/fact-sheet-
biden-harris-administration-advances-equity-and-economic-opportunity-through-federal-
procurement-and-state-and-local-infrastructure-contracting..  
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https://www.sba.gov/sites/default/files/2022-06/FY22%20Small%20Business%20Goaling%20Guidelines_Final_220623(R).pdf.
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/26/fact-sheet-biden-harris-administration-advances-equity-and-economic-opportunity-through-federal-procurement-and-state-and-local-infrastructure-contracting.
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/26/fact-sheet-biden-harris-administration-advances-equity-and-economic-opportunity-through-federal-procurement-and-state-and-local-infrastructure-contracting.
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contractors are capable of meeting all of them. Large companies take advantage of a 
system that allows for bundling of requirements so only they can bid, and small 
contractors are left fighting over subcontracting opportunities.79 While there has been 
some government recognition that bundling might bring efficiencies, officials also 
know that it harms small businesses.80 

Despite attempts to limit contract bundling requirements, definitional limitations and 
provisions allowing for the practice still exist.81 For years, POGO has fought 
government efforts to supersize federal contracts and to shut small and mid-sized 
contractors out of the bidding process.82 Recently, POGO exposed examples of large 
companies receiving contracts from programs clearly set aside for small businesses. 
The federal government counted those dollars toward small business spending goals, 
despite small businesses not getting a dime of that money.83 Changes to protect small 
businesses and ensure that small business award totals are representative of only 
those contract dollars that go to genuine small businesses are long overdue. 

“Commercial” Products and Services Definition 
Another legacy clean contracting issue for POGO has been the problematic 
“commercial” products and services definition. It is nothing more than a way to rip off 
taxpayers. Once a product or service is deemed commercial, federal contractors are 
excused from providing any useful cost or pricing information to the awarding 
agency.84 The result is time wasted on insufficient market research and federal money 

 

79 Courtney Bublé, “‘Contract Bundling’ is an Issue That’s Still Top of Mind for the Small Business 
Administration,” Government Executive, August 26, 2022, 
https://www.govexec.com/management/2022/08/contract-bundling-still-top-mind-small-business-
administration/376344/. 
80 Federal Acquisition Regulation, Subpart 7.107-3 (2022), https://www.acquisition.gov/far/7.107-3. 
81 Federal Acquisition Regulation, Subpart 2.101 (2022), https://www.acquisition.gov/far/part-
2;  Federal Acquisition Regulation, Subpart 7.107-3 [see note 80]. 
82 Scott Amey, “POGO’s public comment supporting DoD’s rule prohibiting contract bundling,” Project 
On Government Oversight, November 16, 2004, https://www.pogo.org/letter/2004/11/pogos-public-
comment-supporting-dods-rule-prohibiting-contract-bundling. 
83 Nick Schwellenbach, “Sidelining Small Business,” Project On Government Oversight, June 24, 2022, 
https://www.pogo.org/investigation/2022/06/sidelining-small-businesses. 
84 10 U.S.C. § 3703(a)(2) (2022), https://www.law.cornell.edu/uscode/text/10/3703; 41 U.S.C. § 
3503(a)(2) (2022), https://www.law.cornell.edu/uscode/text/41/3503. 
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wasted on bad deals.85 Since the 1990s, POGO has urged Congress to redefine 
“commercial” items to mean products or services that are actually sold to the general 
public in like quantities.86 Currently, there are no requirements on contractors to 
provide agencies with certified cost or pricing information when the government is 
acquiring commercial products or services on a sole-source basis, even if the awarded 
contract contains no flexible pricing provisions.87 Without such information, there is 
zero assurance that costs or prices are fair and reasonable. 

Truth in Negotiations Act Provisions 
In another obvious shortcoming of current contracting regulations, contractors are 
generally not required to correct overpricing issues — or to provide mandatory 
refunds.88 Over time, changes to pricing disclosure laws and anti-price gouging 
remedies have riddled our procurement laws with exemptions and loopholes, forcing 
agencies to frequently buy products and services without competition to drive down 
prices or certified data ensuring prices are fair and reasonable.89 The current 
contracting process treats tough negotiations with companies as a cardinal sin to be 
avoided in all circumstances, leaving taxpayers footing much steeper bills than 
necessary. Remedies for defective pricing, including price adjustments (mostly in the 
form of refunds) happen infrequently, and only when contracts are subject to the 

 

85 Mandy Smithberger, “Commercial Item Contracting Scam Continues,” Project On Government 
Oversight, June 25, 2021, https://www.pogo.org/analysis/2021/06/commercial-item-contracting-
scam-continues, Danielle Brian, “POGO Urges Congress to Stop Contract Pricing ‘Whack-a-Mole,’” 
Project On Government Oversight, March 23, 2022, https://www.pogo.org/letter/2022/03/pogo-
urges-congress-to-stop-contract-pricing-whack-a-mole. 
86 POGO Staff, Project On Government Oversight, Defense Waste & Fraud Camouflaged As Reinventing 
Government, (September 1, 1999), https://www.pogo.org/report/1999/09/defense-waste-fraud-
camouflaged-as-reinventing-government. 
87 Julia Gledhill and Scott Amey, “Close Accountability Loopholes for Military Contractors,” Project On 
Government Oversight, April 28, 2022, https://www.pogo.org/resource/2022/04/close-accountability-
loopholes-for-military-contractors. 
88 10 U.S.C. § 3706 (2022), https://www.law.cornell.edu/uscode/text/10/3706; 41 U.S.C. § 3506 
(2022), https://www.law.cornell.edu/uscode/text/41/3506. Truth in Negotiations Act, Pub. Law 87-
653 (1962). The Truth in Negotiations Act is now called the Truthful Cost or Pricing Data Act, but it is 
still better known by its historical name and acronym. 10 U.S.C. § 3701 et seq., (2022), 
https://www.law.cornell.edu/uscode/text/10/subtitle-A/part-V/subpart-D/chapter-271#; 41 U.S.C. § 
3501 et seq., (2022), https://www.law.cornell.edu/uscode/text/41/subtitle-I/division-C/chapter-35. 
89 Federal Acquisition Regulation, Subpart 15.402(a) (2022), https://www.acquisition.gov/far/part-
15#FAR_15_402. 
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Truth in Negotiations Act (TINA). They have become increasingly rare. In many 
procurements, the act’s mandatory refund provision is not triggered, and there is no 
mechanism to suspend a contractor from future government business or to classify a 
company as ineligible for contract awards should it fail to submit requested cost 
information. Without such mechanisms, companies will continue refusing to cooperate 
and will rake in excess profits. 

Unfair Contract Negotiation 
Yet another area where our contracting laws allow for unmitigated price gouging is 
the progress payment system for large contractors, which currently provides 
contractors 80% of incurred costs, a number that was raised to 90% during the 
COVID-19 pandemic, rather than payments based on achieving performance-based 
metrics.90 Simply put, this means the federal government is paying on a fixed timeline, 
regardless of whether contractors are meeting their output or quality obligations. 
Given constant program schedule delays and cost overruns from defense contractors, 
the Trump administration piloted a program to address this issue, but it was grounded 
quickly when companies “blasted the proposal.”91 The program provided incentives 
for contractors who satisfied certain conditions. These included meeting program 
goals and schedules 95% of the time in the previous fiscal year, providing the 
Pentagon accurate and timely certified cost and pricing data, complying with certain 
financial transparency requirements, and fulfilling small business subcontracting goals 
— including providing employment opportunities specifically for blind people and 
people with severe disabilities.92 In the absence of such incentives, taxpayers are 

 

90 Federal Acquisition Regulation, Subpart 52.232-16 (2022), https://www.acquisition.gov/far/52.232-
16; Memorandum from William Clark, chair of the Civilian Agency Acquisition Council, to civilian 
agencies, “Class Deviation from the FAR Regarding Customary Progress Payment Rates Based on 
Costs,” April 15, 2020, https://www.acquisition.gov/sites/default/files/page_file_uploads/CAAC-
Letter-2020-03-Customary-Progress-Payment-Rates-Based-on-Costs.pdf. 
91 Performance-Based Payments and Progress Payments, 83 Fed. Reg. 42831 (August 24, 2018), 
https://www.govinfo.gov/content/pkg/FR-2018-08-24/pdf/2018-18238.pdf; Martin de Bourmont and 
Sharon Weinberger, “Trump tweeted ‘billions of dollars’ would be saved on military contracts. Then the 
Pentagon fired the official doing that,” Yahoo!News, October 1, 2019, https://news.yahoo.com/trump-
promised-to-save-billions-of-dollars-on-military-contracts-then-the-pentagon-pushed-out-the-official-
responsible-for-doing-that-090005221.html. 
92 James M. Inhofe National Defense Authorization Act for Fiscal Year 2023, S. 4543, 117th Cong., § 
827(c)(2) (2022), https://www.congress.gov/117/bills/s4543/BILLS-117s4543rs.pdf. 

https://www.acquisition.gov/far/52.232-16
https://www.acquisition.gov/far/52.232-16
https://www.acquisition.gov/sites/default/files/page_file_uploads/CAAC-Letter-2020-03-Customary-Progress-Payment-Rates-Based-on-Costs.pdf
https://www.acquisition.gov/sites/default/files/page_file_uploads/CAAC-Letter-2020-03-Customary-Progress-Payment-Rates-Based-on-Costs.pdf
https://www.govinfo.gov/content/pkg/FR-2018-08-24/pdf/2018-18238.pdf
https://news.yahoo.com/trump-promised-to-save-billions-of-dollars-on-military-contracts-then-the-pentagon-pushed-out-the-official-responsible-for-doing-that-090005221.html
https://news.yahoo.com/trump-promised-to-save-billions-of-dollars-on-military-contracts-then-the-pentagon-pushed-out-the-official-responsible-for-doing-that-090005221.html
https://news.yahoo.com/trump-promised-to-save-billions-of-dollars-on-military-contracts-then-the-pentagon-pushed-out-the-official-responsible-for-doing-that-090005221.html
https://www.congress.gov/117/bills/s4543/BILLS-117s4543rs.pdf
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often stuck subsidizing poor performing contractors and receive too little too late for 
their money. 

Risky Investments 
Another long-standing problem is that the government frequently enlists risky 
contractors that are repeated law breakers, or contractors with known histories of 
poor performance. This is in part because contracting officers review only a limited list 
of criminal, civil, and administrative violations, one that doesn’t provide a complete 
responsibility record for contractors vying to receive federal taxpayer dollars.93 That 
information is important for our national security, but is not adequately collected and 
shared with contracting officers or the public.  

The public deserves to know about anyone receiving federal funds, including 
information about organizations’ ownership structures and any history of their 
operating outside the law. Over a decade ago, POGO worked with Congress to create a 
system,94 the Federal Awardee Performance and Integrity Information System 
(FAPIIS), to track the performance and integrity records of those receiving taxpayer 
dollars.95 That system is old and tired, and it needs a makeover. Right now, 
requirements themselves don’t go far enough to adequately serve the purpose of  
the system. 

A clean contracting reform agenda would go a long way in increasing competition, 
encouraging better deals, and ensuring the U.S. government is partnering with 
responsible companies and individuals. If the status quo remains, taxpayer dollars will 
be wasted, and we’ll continue to pay more than what contractors charge others in the 
private sector. Necessary reforms start with protecting small businesses and not 
allowing large companies to pilfer from programs set aside for small businesses. 
Agency officials also need better access to cost or pricing information that allows 

 

93 Federal Acquisition Regulation, Subpart 9.104-6(a) (2022), https://www.acquisition.gov/far/part-
9#FAR_9_104_6. 
94 Neil Gordon, “FAPIIS First impressions,” Project On Government Oversight, April 18, 2011, 
https://www.pogo.org/analysis/2011/04/fapiis-first-impressions. 
95 Neil Gordon, “New Top 100 Contractors and a Special Anniversary,” Project On Government 
Oversight, October 12, 2022, https://www.pogo.org/analysis/2022/10/new-top-100-contractors-and-
a-special-anniversary. 

https://www.acquisition.gov/far/part-9#FAR_9_104_6
https://www.acquisition.gov/far/part-9#FAR_9_104_6
https://www.pogo.org/analysis/2011/04/fapiis-first-impressions
https://www.pogo.org/analysis/2022/10/new-top-100-contractors-and-a-special-anniversary
https://www.pogo.org/analysis/2022/10/new-top-100-contractors-and-a-special-anniversary
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them to negotiate fair deals. Finally, without improvements to contractor 
responsibility data, taxpayer dollars will go to risky entities, who may have a pattern of 
bad dealings or even pose a national security threat.  

Recommendations for Legislative Action 
Better protect small businesses in the federal contracting process. Congress should 
break apart supersized contracts by redefining the term “bundling” to remove the 
word “previously” in the contracting regulations.96 It should also pass laws that 
require agencies to break apart any contracts where two or more separate and 
distinct requirements for products or services are combined without justification.97 
Unbundling requirements will attract more bidders to the table and result in better 
prices and performance. Breaking apart unrelated requirements will reduce the 
multiple layers of subcontracting, which can drive up costs while adding little value. 
Additionally, Congress should amend the law to ensure that agencies only get credit 
for the actual amount of contracting they conduct with small businesses, rather than 
getting full credit when substantial sums of first-tier subcontract dollars flow to large 
contractors.98 These reforms would make a dramatic difference in leveling the playing 
field for small businesses to compete in federal contracting.  

Enact clean contracting reforms to ensure fiscally responsible federal contracting. A 
few key reforms would ensure our federal agencies have the information they need to 
make responsible contracting decisions. Congress should amend the law and require 
contracting regulations to limit when agencies can use the “commercial” acquisition 
process.99 Congress should also redefine a “commercial item” to mean “goods or 
services that are actually sold to the general public in like quantities,” the definition 
proposed by the Department of Defense over 10 years ago.100 Congress must make 

 

96 Federal Acquisition Regulation, Subpart 7.107-3 [see note 80]. 
97 Federal Acquisition Regulations, Subparts 2.1 and 7.107-3 (2022), 
https://www.acquisition.gov/far/part-2 [see note 80]. 
98 15 U.S.C. § 644 (2022), https://www.law.cornell.edu/uscode/text/15/644; 13 C.F.R §§ 121.1201 – 
1206 (2022), https://www.law.cornell.edu/cfr/text/13/part-121/subpart-B.  
99 41 U.S.C. §§ 103 and 103a (2022), https://www.law.cornell.edu/uscode/text/41/subtitle-I/division-
A/chapter-1/subchapter-I. 
100 Letter from Scott Amey, Project On Government Oversight, to the Senate Armed Services 
Committee, “POGO Supports DOD Effort to Redefine Commercial Items,” May 15, 2012, 
https://www.pogo.org/letter/2012/05/pogo-supports-dod-effort-to-redefine-commercial-items. 

https://www.acquisition.gov/far/part-2
https://www.law.cornell.edu/uscode/text/15/644
https://www.law.cornell.edu/cfr/text/13/part-121/subpart-B
https://www.law.cornell.edu/uscode/text/41/subtitle-I/division-A/chapter-1/subchapter-I
https://www.law.cornell.edu/uscode/text/41/subtitle-I/division-A/chapter-1/subchapter-I
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41 

 

providing certified data the rule rather than the exception, even in commercial item 
procurements without competition. Mandating cost and pricing disclosures would 
increase the federal government’s leverage during negotiations and ensure agencies 
are entering fair deals. Congress must also lower the mandatory disclosure threshold 
for certified cost or pricing data. The current threshold of $2 million is far too high. 
Many sole-source contracts never reach that threshold, and therefore are never 
required to provide government officials with current, complete, and accurate cost 
and pricing information.  

Apply strict penalties for noncompliance with federal contracting requirements. 
Congress must reverse the laws that have gutted the Truth in Negotiations Act, by 
creating and mandating noncompliance penalties for companies such as mandatory 
refunds or ineligibility for future government contracts. These penalties would compel 
companies to provide accurate data during contract negotiations or risk losing 
government business. 

Incentivize fair contract negotiation with federal agencies. Congress should 
financially incentivize companies to negotiate more fairly with agencies by requiring 
payments only after the companies meet certain performance conditions and 
transparency standards. These standards should include providing agencies with 
accurate and timely certified cost and pricing data and fulfilling their small business 
subcontracting goals. Under such a program, companies would receive more of their 
incurred costs if they met those standards, which would result in better deals and 
improved performance. 

Curb federal contracting with known bad actors and poor performers. Congress 
should improve the federal awardee responsibility and qualification information by 
requiring more transparent information about a company’s criminal, civil, and 
administrative histories, as well as its beneficial ownership structure.101 Congress 
must create an enforcement mechanism to ensure that contractors report this 
information, some of which is already required by law. Finally, the system to access 
this information must be more user-friendly, as the System for Award Management 
(SAM) is very difficult to use. These reforms would ensure our government isn’t 

 

101 41 U.S.C. § 2313(d)(3) (2022), https://www.law.cornell.edu/uscode/text/41/2313#.  

https://www.law.cornell.edu/uscode/text/41/2313
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unknowingly contracting with companies that have demonstrated inferior performance 
or noncompliance.  

Recommendations for Executive Action  
Track noncompliance with federal contracting requirements meant to encourage 
responsible spending. Agencies should track when companies refuse to produce cost 
or pricing data as requested, and that information should be posted to a public 
database. Such a database would incentivize better behavior from companies seeking 
exclusive government contracts with the Pentagon, and help government officials 
weed out risky, less reliable companies. 

Curb federal contracting with known bad actors and poor performers. The director 
of the Office of Management and Budget and the administrator of General Services 
Administration should improve the Federal Awardee Performance and Integrity 
Information System, which was recently integrated into the System for Award 
Management, based on the authority provided in 41 U.S.C. § 2313.102 The government 
should publicly provide more information about a company’s criminal, civil, and 
administrative histories, as well as mandatory rather than discretionary information 
about its beneficial ownership structure.103 Improvements to the current database 
would compile more robust information in the system for consultation by contracting 
officers, other contractors, and the general public. The result would be a more 
transparent and accountable contracting industry and better contract awards.   
 

 

 

102 General Services Administration, “FAPIIS has moved to SAM.gov,” Announcement, December 9, 
2022, 
https://www.fsd.gov/gsafsd_sp?id=kb_article_view&sysparm_article=KB0064176&sys_kb_id=21b1d4
6c1bff591406b09796bc4bcb55&spa=1. 
103 41 U.S.C. § 2313(d)(3) [see note 101].  
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Strengthening Oversight of the Inspectors 
General System 
By Joanna Derman, policy analyst 

Inspectors general are independent and nonpartisan watchdogs whose duty it is to 
combat waste, fraud, and abuse across the federal government. They play an 
instrumental role in ensuring that government officials are acting as responsible 
stewards of taxpayer dollars. Currently, there more than 70 statutory federal offices of 
inspector general, and a recent report estimated that they collectively identified 
approximately $75 billion in potential savings, which in fiscal year 2021 constituted an 
impressive approximate $22 return on every dollar invested in the system.104 An 
essential component of the success of an inspector general is their ability to fully 
examine the facts of an investigation. That is why it is so crucial that Congress equip 
these watchdogs with the tools and authorities they need to do their jobs effectively.  

Authority of Inspectors General 
Right now, most inspectors general can only compel the cooperation of current federal 
employees tied to an ongoing investigation, which means that individuals with relevant 
information can successfully evade answering questions by simply retiring or 
resigning from their posts.105 Other restrictions also hamper IG work.  

For example, the Department of Justice Office of the Inspector General is precluded 
from investigating alleged misconduct by DOJ attorneys when it relates to the 
“exercise of the authority of an attorney to investigation, litigate, or provide legal 
advice.”106 Because the office that investigates these allegations is not independent or 
subject to the same transparency requirements that an IG is, the public and 

 

104 Council of the Inspectors General on Integrity and Efficiency, Annual Report to the President and 
Congress, Fiscal Year 2021, iv, https://www.ignet.gov/sites/default/files/files/992-
011CIGIEAnnualReport-Full508.pdf. 
105 Letter from Kathy A. Buller, CIGIE legislation committee chair, to Representatives Trey Gowdy, Elijah 
Cummings, and Steve Russell about inspector general testimonial subpoena authority, June 7, 2018, 2-
3, 
https://www.ignet.gov/sites/default/files/files/CIGIE%20Views%20letter_HR4917_June7_2018.pdf.  
106 5 U.S.C. § 8E (2022), https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title5a-
node20-section8E&num=0&edition=prelim. 
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defendants affected by a DOJ attorney’s misconduct may be kept in the dark about 
serious problems.107 Hamstringing inspectors general in this way does a disservice to 
the American people, especially considering the incredible power wielded by DOJ 
attorneys.  

Priorities Set by Congress 
When discussing with POGO the challenges facing the IG community, many inspectors 
general have cited semi-annual reporting (SAR) requirements as being overly 
burdensome, drawing focus away from the critical matters of accountability. These 
reporting requirements are statutorily set by Congress, and while recent legislation 
enacted in the National Defense Authorization Act for fiscal year 2023 provides a 
partial remedy by allowing watchdog offices to meet the requirements by linking to 
relevant information that has already been published online, more work must be done 
by Congress to ensure these reporting requirements encourage IGs to focus on big 
picture accountability issues within their agencies.  

The Integrity Committee 
Because the role of inspectors general is so important, one critical question is, “Who 
will ensure that IGs themselves are held accountable for misconduct or failing to do 
their jobs?” Just because an inspector general is independent does not mean they 
should not be subject to accountability. To the contrary: They should be held to the 
highest of ethical standards. This is the role of the Integrity Committee.  

The Integrity Committee is one of the eight committees of the Council of the 
Inspectors General on Integrity and Efficiency, an interagency council within the 
executive branch. While the council is responsible for promoting effectiveness across 
all federal offices of inspector general, the Integrity Committee is the one body within 

 

107 Nick Schwellenbach, “Hundreds of Justice Department Attorneys Violated Professional Rules, Laws, 
or Ethical Standards,” Project On Government Oversight, March 13, 2014, 
https://www.pogo.org/report/2014/03/hundreds-of-justice-department-attorneys-violated-
professional-rules-laws-or-ethical-standards/. 

https://www.pogo.org/report/2014/03/hundreds-of-justice-department-attorneys-violated-professional-rules-laws-or-ethical-standards/
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it explicitly created by Congress, and the committee must report its findings to both 
Congress and the president.108  

The Integrity Committee is the last line of defense in preventing wrongdoing at the 
highest levels of these watchdog offices and restoring public trust if inspectors 
general or their senior staff commit wrongdoing. It is vested with the authority to 
receive, review, and refer for investigation any allegations of wrongdoing against 
inspectors general and covered senior-level IG office staff. 

Given the critical nature of its work, it is encouraging to see recent efforts to improve 
the Integrity Committee’s ability to hold inspectors general accountable. In the 
National Defense Authorization Act for fiscal year 2023, lawmakers improved Integrity 
Committee accountability by requiring it to include additional information about 
certain problems, allegations, investigations, and recommendations in its reports to 
Congress.109 In October 2022, the Council of the Inspectors General on Integrity and 
Efficiency issued a new policy providing greater transparency into the committee’s 
internal processes and affording the public a better line of sight into what happens 
behind closed doors.110 The committee itself also released an addendum to their 
publicly available policies and procedures document, stating that they were now able 
to make “independent finding[s] of wrongdoing” against any inspector general or 
authorized person who fails to cooperate in an Integrity Committee investigation.111  

Despite these gains, one challenge the Integrity Committee faces is inconsistent 
funding. Right now, the committee depends on several different and constantly 
changing funding streams. This kind of unpredictability hinders the committee’s ability 
to meaningfully engage in strategic planning and contemplate what effective long-

 

108 Executive Order No. 12993, 61 Fed. Reg. 13,043 (March 21, 1996). 
109 James M. Inhofe National Defense Authorization Act for Fiscal Year 2023, S. 4543, 117th Cong., § 
5626 (2022), https://www.congress.gov/bill/117th-congress/house-bill/7900/text. 
110 Notice by the Council of the Inspectors General on Integrity and Efficiency, 87 Fed. Reg. 55795, 
(published September 12, 2022 and made effective October 2022), 
https://www.federalregister.gov/documents/2022/09/12/2022-19640/privacy-act-of-1974-system-
of-records. 
111 Council of the Inspectors General on Integrity and Efficiency, “Integrity Committee Policies and 
Procedures 2018, Addendum A: Integrity Committee Access,” Effective Date March 25, 2021, 
https://www.ignet.gov/sites/default/files/files/ICP%26PAccessAddendum-March2021.pdf. 
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term allocation of resources should be.112 The lack of a stable and reliable funding 
mechanism also precludes the committee from building up a bigger team of 
investigative staff, which can lead to existing investigators being spread too thin. 

Additionally, the very composition of the Integrity Committee itself can undermine its 
effectiveness. Currently, the Integrity Committee consists of an FBI designee, the 
director of the Office of Government Ethics (or their designee), and four inspectors 
general who are appointed by the council’s chairperson every four years.113 This 
opens the door for potential conflicts of interest, or the appearance of a conflict of 
interest, since one of the committee’s primary duties is to investigate allegations of 
misconduct levied against their colleagues, friends, and other such members of the IG 
community.  

It is critically important that inspectors general are themselves held to the highest 
ethical standard. Anything short of that jeopardizes the credibility of all offices of 
inspector general and undermines the ability of individual inspectors general to hold 
agencies and officials accountable for misconduct and wrongdoing.  

Recommendations for Legislative Action 
Empower inspectors general with the tools they need to do their jobs effectively. 
Congress should grant inspectors general subpoena authority to compel former 
agency officials and contractors to cooperate with IG investigations. This would 
provide inspectors general with the authority they need to fully and rigorously pursue 
lines of inquiry in important investigations. The inspector general for the Department 
of Defense — one of the few IGs who currently have this authority — has used it 
judiciously and sparingly. This reform would allow inspectors general across the 
government to close out more lines of inquiry in their investigations, ensuring greater 
accountability and transparency into wrongdoing. 

 

112 Council of the Inspectors General on Integrity and Efficiency, “Governing Charter of the Council of 
the Inspectors General on Integrity and Efficiency,” updated December 18, 2018, at 5, 
https://www.ignet.gov/sites/default/files/files/CIGIE_Charter_12-18-2018.pdf.  
113 Council of the Inspectors General on Integrity and Efficiency, “Integrity Committee Policies and 
Procedures 2018,” updated April 13, 2018, 2, 
https://www.ignet.gov/sites/default/files/files/Integrity_Committee_Policies_and_Procedures_Revised
_Jan-2018_Final.pdf. 
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Empower the Department of Justice inspector general to investigate department 
attorney misconduct. Congress should remove the jurisdictional carve-out from 
Section 8E of the Inspector General Act of 1978 that prohibits the Department of 
Justice inspector general from investigating department attorneys. Congress should 
authorize the Justice Department inspector general to investigate allegations of 
misconduct by department attorneys and require the inspector general to report any 
findings of misconduct to state bar associations. These actions would bring the 
department in line with standard federal agency practice and would mitigate real and 
perceived issues of accountability around the conduct of federal attorneys, including 
federal prosecutors. 

Grant the Council of the Inspectors General on Integrity and Efficiency its own 
direct congressional appropriation. Instead of forcing the Integrity Committee to rely 
on the council’s piecemeal and unpredictable funding streams, Congress should 
provide the council with its own direct congressional appropriation. This would allow 
the committee to engage in more long-term strategic planning and to better plan to 
meet its own needs down the line. 

Ensure effectiveness by evaluating semi-annual reporting requirements. Congress 
should work with offices of inspector general to review the requirements for statutorily 
mandated reporting, intended to track IGs’ progress and impact. Reporting 
requirements should focus on major or “big picture” issues rather than on more easily 
quantifiable, but arguably less useful, information such as how many audits an office 
conducts in a year. Reporting should include more qualitative data, such as impacts 
on public health and safety, civil rights, crime, and security, as well as emerging 
trends. This would rebalance the incentives for our agency watchdogs to aggressively 
go after major agency issues rather than to focus on small picture projects.  

Recommendations for Executive Action 
Change the composition of the Integrity Committee. The Council of the Inspectors 
General on Integrity and Efficiency should recruit a retired inspector general or retired 
deputy inspector general to join the Integrity Committee. This individual would add 
another layer of independence, which is critical to conducting meaningful oversight, to 
the Integrity Committee. They would also have the institutional knowledge and 
investigatory skills necessary to meaningfully contribute to the Integrity Committee. 
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Conduct a biennial audit of Integrity Committee investigations. The Government 
Accountability Office should conduct a biennial audit of Integrity Committee 
investigations. This would provide much needed transparency into the committee’s 
internal investigative procedures, and would allow Congress and good government 
watchdogs to better identify weaknesses within the committee that must be reformed. 
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Protecting the Public from a Politicized Civil 
Service  
By Joe Spielberger, policy counsel  

Over the past several years, the public has identified federal government corruption as 
a major concern and a fundamental threat to democracy. In the fall of 2022, polling 
found that 68% of registered voters say the government “mainly works to benefit 
powerful elites” rather than “ordinary people.”114  

Two important ways government leaders can combat corruption are to strengthen 
whistleblower protections for federal employees and to protect against attempts to 
politicize the federal civil service. Whistleblowers are crucial in ensuring that our 
government is operating free of waste, fraud, and abuse of power. Stronger 
protections would enable employees to come forward and bring about better 
government accountability. And our merit-based civil service protects against 
corruption and illegality by ensuring our federal agencies are staffed with 
knowledgeable employees who have respect for the rule of law, rather than individuals 
whose primary qualification is unwavering loyalty to an individual or a political 
ideology. 

Whistleblower Protections 
Federal whistleblowers are the public’s eyes and ears within the government, uniquely 
positioned to expose corruption, illegal activity, waste of resources, and abuse of 
power within government agencies. They enable Congress and the public to better 
understand where corruption manifests, and to help ensure that corrupt government 
actors face accountability. Recent whistleblower disclosures have shed light on 
failures of U.S. Capitol Police surrounding January 6, and dangerous conditions in 
detention centers during the COVID-19 pandemic.115 While Congress has made 

 

114 “The Upshot: Cross-Tabs for October 2022 Times/Siena Poll of Registered Voters,” New York Times, 
October 18, 2022, https://www.nytimes.com/interactive/2022/10/18/upshot/times-siena-poll-
registered-voters-crosstabs.html. 
115 Julie Tsirkin and Teaganne Finn, “Capitol Police whistleblower blasts two senior leaders for ‘failures’ 
on Jan. 6,” NBC News, October 11, 2021, https://www.nbcnews.com/politics/congress/capitol-police-
whistleblower-blasts-two-senior-leaders-failures-jan-6-n1281227; José Olivares and John Washington, 
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important strides to pass bipartisan legislation enhancing whistleblower protections, 
these laws must be updated to meet current needs, so whistleblowers can safely come 
forward and make disclosures without putting themselves and their careers at risk.116 
Especially given reports of up to $100 billion in fraudulent PPP loans, Congress must 
ensure that both federal employees and those who work for federal contractors and 
grant recipients are protected when they report corruption, waste, or fraud.117 

One issue Congress must address is that federal whistleblowers regularly become 
targets of retaliatory investigations, when agencies choose to attack the 
whistleblowing employee rather than address the corruption they’ve exposed.118 
Retaliatory investigations can lead to serious consequences for whistleblowers. They 
raise the financial, emotional, and professional costs associated with blowing the 
whistle. But retaliation doesn’t just harm whistleblowers. Pursuing frivolous 
investigations also wastes limited agency resources. 

In addition to updating the laws to close loopholes that make it difficult for 
whistleblowers to prevail in the face of retaliatory investigations, Congress must 
ensure that whistleblower protections are enforceable, to avoid giving whistleblowers 
a false sense of security. Most federal whistleblowers who face retaliation can take 
their claim before the Merit Systems Protection Board. However, whistleblowers 
prevail only a small fraction of the time before the protection board’s administrative 
judges, and for a time the single board member had a conflict of interest with one of 
the agencies in the Merit Systems Protection Board’s jurisdiction.119 Furthermore, the 
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116 Whistleblower Protection Enhancement Act of 2012, S. 743, 112th Cong. (2012), 
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117 Nick Schwellenbach, Neil Gordon, Sean Moulton, and Leslie Garvey, “Pandemic Swindle: Feds 
Botched Review of Billions in Suspect PPP Loans,” Project on Government Oversight, October 6, 2022, 
https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-review-of-
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118 Project On Government Oversight, Government Accountability Project, and Public Employees for 
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Your Identity, (March 20, 2019), https://www.pogo.org/analysis/2019/03/caught-between-
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119 Samantha Feinstein, Tom Devine, et al., Government Accountability Project, Are whistleblower laws 
working? A global study of whistleblower protection litigation,  12, (2021)  

https://www.congress.gov/bill/112th-congress/senate-bill/743
https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-review-of-billions-in-suspect-ppp-loans
https://www.pogo.org/investigation/2022/10/the-great-pandemic-swindle-feds-botched-review-of-billions-in-suspect-ppp-loans
https://www.pogo.org/analysis/2019/03/caught-between-conscience-and-career
https://www.pogo.org/analysis/2019/03/caught-between-conscience-and-career


51 

 

Merit Systems Protection Board only recently regained a quorum after years of 
vacancies, and it now must adjudicate a backlog of thousands of cases.120 For these 
reasons, it is critical that whistleblowers be able to take their cases directly to court 
and to request a jury trial, to have a better chance of obtaining fair, timely relief. 

Whistleblower protections must also be expanded. Though many have been granted 
additional whistleblower rights, federal employees — including military service 
members — face additional obstacles to blowing the whistle. Some government 
employees, including legislative and judiciary branch employees, have only limited 
protections and are excluded from many of the laws protecting other federal 
whistleblowers. Federal employees who do speak out have some security because of 
due process rights that currently protect them from being forced to obey illegal orders 
or allow unlawful policies to be enacted.121 But if recent attempts to politicize the 
federal civil service are one day successful, that would likely change. 

Merit-Based Civil Service 
For over a century, Congress has passed laws to end the spoils system of the 
nineteenth century and create a professional nonpartisan civil service. It passed the 
Pendleton Act to begin establishing a merit-based federal workforce, the Hatch Act to 
better prevent partisan influence in the civil service, and the Civil Service Reform Act 
in the wake of the Watergate scandal to better protect federal civil servants.122 

 

https://www.ibanet.org/MediaHandler?id=49c9b08d-4328-4797-a2f7-1e0a71d0da55; Kent Barnett, 
“Against Administrative Judges,” UC Davis Law Review 45, no. 5 (2016): 1643, 
https://lawreview.law.ucdavis.edu/issues/49/5/Articles/49-5_Barnett.pdf; Robert J. McCarthy, “Why 
MSPB Judges Reject 98 Percent of Whistleblower Appeals,” The Federal Lawyer 60, no. 2 (2013): 37, 
https://www.fedbar.org/wp-content/uploads/2019/10/march13-entire-pdf-1.pdf; U.S. Merit Systems 
Protection Board, “Recent Board Members,” accessed January 17, 2023, 
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120 Jory Heckman, “MSPB can chip away case backlog ‘almost immediately,’ having regained first 
quorum in 5 years,” Federal News Network, March 3, 2022, 
https://federalnewsnetwork.com/workforce-rightsgovernance/2022/03/mspb-regains-quorum-after-
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121 5 U.S.C. § 2302(a)(2)(D), (2022), https://www.law.cornell.edu/uscode/text/5/2302. 
122 Pendleton Civil Service Reform Act, S. 133, 47th Cong., (1883), 
https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/22/STATUTE-22-Pg403a.pdf; Hatch Act of 
1939, S. 1871, 76th Cong., (1939), https://www.govinfo.gov/content/pkg/USCODE-2015-
title5/html/USCODE-2015-title5-partIII-subpartF-chap73-subchapIII.htm; Civil Service Reform Act, S. 
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However, there are growing efforts to undo all of this and inject more partisanship into 
the day-to-day operations of the federal government. Even as the public expresses 
legitimate concerns about government corruption, some are cynically exploiting those 
concerns to enact an extreme agenda that would worsen corruption. This agenda 
would replace honest public servants with people willing to circumvent the law to 
advance a political ideology, clearing the path toward a lawless federal government.123 

During previous administrations, we learned about illegality within our government 
thanks to individuals who refused to obey unlawful orders or blew the whistle, and 
thereafter had their careers ended or curtailed.124 At the end of his term, President 
Donald Trump tried to make it easier to replace career employees who prioritized 
loyalty to the Constitution and the rule of law above the president’s political agenda. 
To do so, he signed an executive order to create a new category of federal worker in 
the excepted service, Schedule F.125 Employees reclassified into Schedule F would 
lose certain job protections, like the rights to file retaliation complaints and appeal 
punitive employment decisions. This would allow the president or a political appointee 
to fire a career employee on the spot for refusing an unlawful order, and to replace 
them with someone more compliant. 

Reports and early analysis indicate that the executive order would likely have 
transferred tens of thousands of employees into Schedule F.126 This would greatly 
expand the president’s power to purge the civil service through mass firings and pack 
the government with staffers loyal to the president’s political agenda. Although Biden 

 

123 James Pogue, “Inside the New Right, Where Peter Thiel is Placing His Biggest Bets,” Vanity Fair, April 
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Washington Post, May 18, 2022, https://www.washingtonpost.com/national-
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pulled/index.html. 
125 Executive Order No. 13957, 85 Fed. Reg. 67631 (October 26, 2020), CFR-2021-title3-vol1-
eo13957.pdf. 
126 Drew Friedman, “Two agencies took initial steps to implement Schedule F, GAO finds,” Federal News 
Network, September 29, 2022, https://federalnewsnetwork.com/workforce/2022/09/two-agencies-
took-initial-steps-to-implement-schedule-f-gao-finds/. 

https://www.vanityfair.com/news/2022/04/inside-the-new-right-where-peter-thiel-is-placing-his-biggest-bets
https://www.vanityfair.com/news/2022/04/inside-the-new-right-where-peter-thiel-is-placing-his-biggest-bets
https://www.washingtonpost.com/national-security/2022/05/18/yevgeny-vindman-trump-inspector-general/
https://www.washingtonpost.com/national-security/2022/05/18/yevgeny-vindman-trump-inspector-general/
https://www.cnn.com/2020/03/02/politics/mccusker-nomination-pulled/index.html
https://www.cnn.com/2020/03/02/politics/mccusker-nomination-pulled/index.html
https://www.govinfo.gov/content/pkg/CFR-2021-title3-vol1/pdf/CFR-2021-title3-vol1-eo13957.pdf
https://www.govinfo.gov/content/pkg/CFR-2021-title3-vol1/pdf/CFR-2021-title3-vol1-eo13957.pdf
https://federalnewsnetwork.com/workforce/2022/09/two-agencies-took-initial-steps-to-implement-schedule-f-gao-finds/
https://federalnewsnetwork.com/workforce/2022/09/two-agencies-took-initial-steps-to-implement-schedule-f-gao-finds/


53 

 

rescinded this order, policymakers and political operatives continue to explore ways to 
resurrect Schedule F or otherwise embed more loyalists in federal agencies to 
expedite divisive policy changes, punish political enemies, and shield an 
administration from oversight and accountability.127 

If implemented, these changes could have a grave impact on the American way of life. 
One of the most important roles of civil servants is to ensure the nonpartisanship of 
basic government services and adjudication claims. Companies depend on the Federal 
Energy Regulatory Commission to give them fair rulings, and individuals depend on 
agencies like the Social Security Administration to decide their claims impartially. 
Americans’ ability to access Social Security, public health benefits, veterans’ benefits, 
and even their mail should not be determined or harmed by their political affiliation or 
party loyalty. Party loyalists in positions to impact those services, however, could 
impede service delivery, hinder agency responses, and destabilize the processes that 
millions of Americans rely on to get the help they need. 

Transferring government employees into new positions with fewer rights does nothing 
to address hiring or disciplinary issues, nor does it improve management in federal 
agencies. As we work to create a federal government that provides for people’s critical 
needs and inspires public trust, we must ensure that our professional, merit-based 
civil service remains a powerful tool to protect against government corruption. 

Government leaders must tackle the root causes of corruption, rather than attack the 
career public servants and federal whistleblowers who are committed to confronting 
it. We must protect the public from a politicized federal government, protect 
government employees who adhere to our laws, and ensure that the federal 
government acts to best serve the American people. 

 

127 Erich Wagner, “Biden Signs Executive Order Killing Schedule F, Restoring Collective Bargaining 
Rights,” Government Executive, January 22, 2021, 
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term,” Axios, July 22, 2022, https://www.axios.com/2022/07/22/trump-2025-radical-plan-second-
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Recommendations for Legislative Action 
Protect whistleblowers from common forms of retaliation. Congress should explicitly 
prohibit agencies from launching retaliatory investigations of whistleblowers by 
designating such investigations a prohibited personnel practice. This should include 
preventing any government employee from exposing a whistleblower’s identity 
without consent and independent enforcement of the right to anonymity when blowing 
the whistle using protected channels. These improvements would force agencies to 
investigate alleged corruption instead of the employees exposing it, and it would allow 
whistleblowers to safely expose wrongdoing without risk of becoming a target 
themselves. 

Afford federal whistleblowers the right to jury trials. Congress should provide federal 
employees the same rights currently enjoyed by most public and private sector 
employees and allow them to file retaliation claims directly in court and request a jury 
trial. This would hasten relief for whistleblowers, reduce the current backlog of cases 
at the Merit Systems Protection Board, and encourage future whistleblowers to come 
forward, knowing that if they face retaliation they will have a fairer shot at being made 
whole. 

Provide more equitable legal safeguards for intelligence community and military 
whistleblowers. Congress should establish an independent mechanism for providing 
due process relief for intelligence community and military whistleblowers, who face 
additional institutional hurdles to make lawful disclosures and protect themselves 
against retaliation. Congress should enhance enforceability of their rights by 
establishing and empowering independent adjudicators to provide appropriate and 
timely relief for whistleblowers facing retaliation. Congress should also amend the 
burden of proof standard for the Department of Defense in military whistleblower laws 
to align with the best practice burden of proof standards in most other public and 
private sector whistleblower laws, requiring the agency to show that it had a 
legitimate reason to take a challenged personnel action against a whistleblower. This 
would create parity between military and civilian whistleblowers and ensure service 
members have a fair chance to challenge illegal whistleblower retaliation. These 
changes will create real incentives for whistleblowers with access to some of our most 
sensitive government information to blow the whistle through proper channels. 
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Extend whistleblower protections to legislative and judicial branch employees. 
Congress should enact best practice whistleblower protections for congressional staff, 
other legislative branch employees, and employees of the judiciary. All federal 
employees should be entitled to the same protections to be able to safely disclose 
information to expose corruption, waste, fraud, and abuse, without risk to themselves 
or their careers. Enacting these protections would go a long way toward 
accomplishing this goal. 

Improve whistleblower protections for federal contractors. Congress should close 
loopholes in the protections offered to federal contractors who blow the whistle on 
waste, fraud, or abuse in programs funded by the federal government. Specifically, 
Congress should close loopholes to ensure that sovereign immunity does not block 
entitled remedies for blowing the whistle on federally funded state and local 
misconduct. Congress should also clarify that whistleblower rights may not be waived 
by any pre-dispute arbitration agreement, and it should provide an affirmative defense 
against a civil or criminal litigation in retaliation for whistleblowing. These 
strengthened protections would close loopholes in contractor whistleblower laws, 
provide necessary updates for important contractors’ rights, and help align these 
rights with recognized best practices. 

Protect and strengthen the merit-based civil service. Congress must pass legislation 
preventing an administration from reimplementing Schedule F or taking other actions 
that would politicize the civil service by stripping federal career employees of due 
process protections. Legislation should include a prohibition on transferring 
employees and positions out of the competitive service or to a different excepted 
service schedule without consent of the employee. It should also limit the number of 
such transfers during one four-year presidential term. Additionally, Congress should 
amend 5 U.S.C. § 7511(b)(2) to limit the authority of the president and the Office of 
Personnel Management to rescind employees’ appeal rights. It should also amend 5 
U.S.C. §§ 3301-3302 to prohibit the president from modifying excepted service 
schedules established prior to January 1, 2020. Lastly, Congress should create a 
cause of action for employees who are involuntarily removed from the competitive 
service or transferred from one excepted service schedule to another. This would help 
protect the fundamental due process rights of career civil servants and prevent a 
corrupt partisan takeover of the federal civil service. These steps would help ensure 
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that the professional civil service remains loyal to the Constitution and rule of law 
above all else, and they would build the public’s trust that the government is serving 
the people fairly.  

Ensure impartiality of administrative law judges. Finally, Congress should pass 
legislation to bring all administrative law judges back to the competitive civil service 
and codify judicial candidates’ vetting process. This would override Lucia v. Securities 
and Exchange Commission and protect judges’ impartiality regarding vital government 
programs.128 This would especially help ensure that adjudications of Social Security, 
disability, and public health benefits are not subject to malign political influence. 

Recommendations for Executive Action 
Increase oversight of retaliation against members of the military and intelligence 
community. The president should require Defense Department and intelligence 
community agency appointees to provide a written explanation to Congress and 
agency inspectors general when they decline to follow disciplinary recommendations 
after an agency employee violates the law by retaliating against a whistleblower. 
Agencies should require additional certifications against prohibited personnel 
practices. This will help reduce unlawful retaliation and reinforce expectations that 
workplaces remain free of whistleblower retaliation. 

Establish new whistleblower data collection and reporting requirements. The 
administration should require agencies to collect and report anonymized data, 
including race, ethnicity, gender, sexual orientation, and more, from whistleblowers on 
a voluntary basis. Historically marginalized communities have faced employment 
discrimination in hiring decisions, disciplinary action, and termination.129 Especially 
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because whistleblowers prevail so infrequently in front of Merit Systems Protection 
Board judges, tracking this information will help identify bias in retaliation decisions 
and inform how agencies can better support all whistleblowers. 

Implement additional safeguard of employee transfers. The president should require 
agencies to obtain approval from the Office of Personnel Management (OPM) for 
transfers of employees or positions out of the competitive service, or for transfers 
from one excepted service schedule to another. OPM should issue a new regulatory 
requirement that, before any transfer of individuals or groups of employees to 
excepted service positions, agencies must post notices in the Federal Register 
soliciting public comment. OPM should also issue a regulation preserving the Merit 
Systems Protection Board appeal rights of any employees transferred to positions that 
are the subject of determinations made pursuant to 5 U.S.C. § 7511(b)(2). This will 
reinforce merit-based hiring rules, reduce the number of political appointees who 
move into career positions, and help ensure that a president cannot fill the civil 
service with political loyalists. 
 

 

  



58 

 

Restoring Trust in Government Through 
Transparency and Public Access 
By Sean Moulton, senior policy analyst 

Throughout this report, we’ve written how public trust in government remains 
troublingly low.130 While politicians and government officials have never been the 
most trusted, years of stories about poorly managed pandemic programs, unfounded 
partisan bickering over election results, and a violent attack on the Capitol have taken 
their toll on an already tarnished reputation. The burden to earn back the public’s 
trust lies with the government. And the best way to do that is through improved 
transparency and engagement. POGO’s recommendations focus on three 
commonsense areas to start: better facilitating compliance with the Freedom of 
Information Act, increasing public access to government ethics records, and 
improving transparency around rulemaking. 

The Freedom of Information Act 
Now more than 50 years old, the Freedom of Information Act (FOIA), remains a 
fundamental tool for public transparency.131 Each year, hundreds of thousands use 
the law to request records. But the FOIA process is problematic, often working too 
slowly and resulting in limited record disclosure. A significant factor contributing to 
FOIA processing problems is the lack of adequate funding for the work.132 In the 
information age, both the government records themselves and the requests for them 
have grown significantly in both size and complexity. But agency FOIA budgets haven’t 
kept pace with those changes, resulting in growing backlogs and long delays.133  
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There are also several loopholes within the FOIA statute that cause unfortunate gaps 
in the federal FOIA policy. These are loopholes that only Congress can permanently 
fix. In 2016, for example, Congress added a “foreseeable harm” standard, allowing 
agencies to withhold requested records only if the agency “reasonably foresees that 
disclosure would harm an interest protected by the exemption.”134 While this addition 
is an improvement, the wording still allows agencies to claim foreseeable harm 
without specifying the actual harm they anticipate would result from providing the 
records. Such lax requirements almost certainly lead to a reflexive overuse of this 
exemption. 

Another long-standing loophole leads to members of Congress being denied access to 
records under the transparency statute. The FOIA itself includes a provision that notes 
agencies cannot use the act to “withhold information from Congress.” However, since 
the word “Congress” is not defined within the law, the Department of Justice has 
interpreted the word to only apply to committees and the members of Congress who 
chair them.135 Under this definition, members of Congress who are not serving as 
committee chairs — even though their constitutional duty to oversee federal agencies 
requires access to records and the same requirements to protect sensitive information 
as agencies — can be denied the information they request under FOIA.  

Ethics Records Transparency 
All three branches of the federal government also suffer from a deficit of transparency 
with respect to government ethics records. Ethics rules require the creation of these 
records, which include financial disclosures, recusals, compliance records, and more, 
but they don’t always require that the records be made accessible to the public.  

Across the judicial, legislative, and executive branches, ethics records are far too 
difficult for the public to access. Recent reporting indicates that federal judges have 
routinely failed to comply with conflict-of-interest requirements, but it took an 
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intensive investigation by the media to uncover these failures.136 Senior congressional 
staffers have failed to comply with requirements for disclosing financial transactions, 
but the two congressional ethics committees have sabotaged efforts by the public to 
access their financial disclosure reports.137 And the Wall Street Journal has raised 
questions about top political appointees in the executive branch as well, after having 
had to file separate financial disclosure requests at dozens of agencies and 
encountering obstacles and delays.138  
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Ethics Czars Struggle to Enforce Stock-Trading Laws,” Wall Street Journal, October 21, 2022, 
https://www.wsj.com/articles/the-1-million-amazon-conflict-washingtons-ethics-czars-struggle-to-
enforce-stock-trading-laws-11666360815; 
 Rebecca Ballhaus et al., “As Covid Hit, Washington Officials Traded Stocks With Exquisite Timing,” Wall 
Street Journal, October 19, 2022, https://www.wsj.com/articles/covid-washington-officials-stocks-
trading-markets-stimulus-11666192404; James V. Grimaldi et al., “Wall Street Traders or Washington 
Officials? Sometimes It’s Hard to Tell,” Wall Street Journal, October 18, 2022, 
https://www.wsj.com/articles/wall-street-traders-or-washington-officials-sometimes-its-hard-to-tell-
11666103385; Brody Mullins et al., “The Regulators of Facebook, Google and Amazon Also Invest in 
the Companies’ Stocks,” Wall Street Journal, October 13, 2022, https://www.wsj.com/articles/the-
regulators-of-facebook-google-and-amazon-also-invest-in-the-companies-stocks-11665670207; 
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While it may not be necessary for the government to post all ethics records for all 
employees online, the strong public interest in records from the most senior political 
appointees outweighs any privacy concerns. The public needs the ability to monitor 
whether our leaders are wielding their considerable power without conflicts of 
interest. Ethics rules cannot effectively promote public trust in government if the 
government insists on applying those rules out of public view.  

Access to financial disclosures has long been a recognized need. These disclosures 
detail the financial interests held by policymakers and their senior staff. Access to 
executive branch employees’ conflict-of-interest waivers should also be a priority.139 
These waivers excuse an official from complying with a criminal law designed to 
safeguard the government’s integrity — and sometimes the logic for granting the 
waivers can be questionable.140 But while the law makes conflict-of-interest waivers 
available to the public on request, there’s a catch: The government doesn’t inform the 
public when it issues them. As a practical matter, it is hard to request a copy of a 
waiver you don’t know exists. 

 

Rebecca Ballhaus et al., “Federal Officials Trade Stock in Companies Their Agencies Oversee,” Wall 
Street Journal, October 11, 2022, https://www.wsj.com/articles/government-officials-invest-in-
companies-their-agencies-oversee-11665489653; Michael Siconolfi, “Six Takeaways From WSJ’s 
Investigation Into the Stock Trades of Government Officials,” Wall Street Journal, October 11, 2022, 
https://www.wsj.com/articles/six-takeaways-from-wsjs-investigation-into-the-stock-trades-of-
government-officials-11665491360; Chad Day, John West, and Coulter Jones, “How WSJ Analyzed 
12,000 Federal Officials’ Financial Disclosures for Its ‘Capital Assets’ Investigation,” Wall Street 
Journal, October 11, 2022, https://www.wsj.com/articles/how-wsj-analyzed-12-000-federal-officials-
financial-disclosures-for-its-capital-assets-investigation-11665491120. 
139 Conflict-of-interest waivers for regular executive branch employees are issued primarily under 18 
U.S.C. § 208(b)(1) (2022), https://www.law.cornell.edu/uscode/text/18/208. 
140 In early 2022, POGO uncovered two waivers that the current administration issued to a senior 
political appointee in the Office of Management and Budget, exempting an estimated 94% or more of 
her investment portfolio from the law’s coverage. POGO questioned not only their legal sufficiency but 
also the wisdom of granting them to a top official with government-wide reach. In the absence of any 
centralized source of publicly accessible ethics records, there is no way to know how many more 
situations like this may be eroding the integrity of crucial government operations. See Walter M. Shaub, 
Jr., “POGO Asks OMB To Rescind Ethics Waivers That Put a Top Official Above the Law,” Project On 
Government Oversight, February 16, 2022, https://www.pogo.org/letter/2022/02/pogo-asks-omb-to-
rescind-ethics-waivers-that-put-a-top-official-above-the-law; Kimberly Leonard, “Watchdog group: 
Biden's top digital officer has financial investments that ‘do real harm to the American people,’” Insider, 
February 16, 2022, https://www.businessinsider.com/watchdog-complaint-biden-ethics-investments-
digital-omb-2022-2.  
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These are not the only types of ethics records that should be more readily available. In 
the legislative branch, for example, the law requires the ethics committees to release 
blind trust agreements and related documents to the public on request, but the 
committees do not appear to have created an efficient means for requesting them.141 
In the executive branch, a wide range of ethics records (waivers, authorizations, 
approvals, recusals, agreements, determinations, certifications, compliance records, 
and more) are, at least theoretically, available to the public under the Freedom of 
Information Act.142 But the practical reality is that the public does not know when 
these documents are created and often meets resistance from federal officials or 
unreasonable delays when seeking copies.  

The judicial branch, which is exempt from the Freedom of Information Act, has elected 
not to make all of its ethics records publicly available. For example, the Judicial 
Conference of the United States has authority to issue a type of document, called a 
“Certificate of Divestiture,” that grants tax relief to judges when they decide to divest 
assets that create conflicts of interest.143 The public has a need to monitor whether 
judges, who are free to decide to divest and repurchase assets at will, are abusing 
their access to this tax relief. Unlike the executive branch, which makes its Certificates 

 

141 5 U.S.C. app. § 102(f)(5)(D) (2022), https://www.law.cornell.edu/uscode/text/5a/compiledact-95-
521/title-I/section-102; U.S. Senate Select Committee on Ethics, “Qualified Blind Trust Guide,” 
September 2015, https://www.ethics.senate.gov/public/_cache/files/286a4cf9-5aab-40ef-9a6c-
bf2278e79e38/qualified-blind-trusts-guide---october-2020.pdf. U.S. House of Representatives 
Committee on Ethics, last accessed November 13, 2022, https://ethics.house.gov/. 
142 For ethics agreements, recusals, and screening arraignments, see 5 C.F.R. § 2635.402(c)(2) (2022), 
https://www.law.cornell.edu/cfr/text/5/2635.204; For authorization to accept a gift of free attendance 
at a widely attended gathering see 5 C.F.R. § 2635.204(g)(2022), 
https://www.law.cornell.edu/cfr/text/5/2635.204; For determination directing an employee to divest 
assets, see 5 C.F.R. § 2635.402(e)(2) (2022), https://www.law.cornell.edu/cfr/text/5/2635.402; For 
waiver of the recusal requirement following an extraordinary payment see 5 C.F.R. § 2635.503(c) 
(2022), https://www.law.cornell.edu/cfr/text/5/2635.503; For waiver of post-employment restrictions 
see 5 C.F.R. § 2641.301 (2022), https://www.law.cornell.edu/cfr/text/5/2641.301; For statutorily 
required post-employment options see National Defense Authorization Act for Fiscal Year 2008, Pub. 
Law No. 110-181, 122 STAT. 3, 243 § 847 (2008), https://www.govinfo.gov/content/pkg/PLAW-
110publ181/pdf/PLAW-110publ181.pdf. 
143 26 U.S.C. § 1043(b)(1)(A) (2022), https://www.law.cornell.edu/uscode/text/26/1043. 
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of Divestiture available to the public, the judiciary has elected to withhold them from 
public scrutiny.144 

Rulemaking Transparency 
There are also important transparency issues related to rulemaking. Rulemaking is a 
critical function of government: Once laws are passed, it is through rules that agencies 
apply and enforce those laws. Currently, agencies draft initial rule proposals, which 
can then be reviewed by the Office of Information and Regulatory Affairs (OIRA).145 
This review can result in recommendation of significant changes.  

However, the public is often unaware of the changes demanded by this office because 
there is little to no transparency in the process. While President Bill Clinton’s still-
active Executive Order 12866 established some clear transparency and reporting 
requirement for the Office of Information and Regulatory Affairs, those requirements 
have been applied very narrowly.146 Congress should establish stronger statutory 
requirements to ensure the public is informed about the impact the Office of 
Information and Regulatory Affairs has on each rule it reviews. 

Agencies are also required under the Administrative Procedures Act to allow the 
public to review and comment on rulemaking proposals, though the law sets no 
specific minimum timeframe for the comment period. For many rules, this process 
moves forward smoothly and productively. Agencies regularly offer the public 90 days 
to review the often-complicated rulemaking proposal and provide feedback to the 
agency. On occasion, however, agencies push forward on important and sometimes 

 

144 26 U.S.C. § 1043(b)(1)(A) [see note 143];Administrative Office of the United States Courts, 
“Certificates of Divestiture,” Guide to Judiciary Policy, Vol. 2, part C, chapter 2, § 260, 
https://www.uscourts.gov/sites/default/files/guide-vol02c-ch02_0.pdf; 5 C.F.R. § 2634.1008 (2022), 
https://www.law.cornell.edu/cfr/text/5/2634.1008. 
145 This office must review all economically significant rules (rules that impact the economy by $100 
million or more), as well as any rules deemed significant for policy reasons. 
146 Executive Order 12866, 58 Fed. Reg. 51735 (October 4, 1993). 
https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf; Sean Moulton, 
“Greater Transparency Needed for Regulatory Review Meetings,” Project On Government Oversight, 
April 18, 2019, https://www.pogo.org/analysis/2019/04/greater-transparency-needed-for-
regulatory-review-meetings/. 
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even controversial rules with just a few days or no time at all for public comment.147 A 
rulemaking process that leaves no time for public engagement or organizing only 
further sows public distrust in our institutions.   

Recommendations for Legislative Action 
Establish a Freedom of Information Act (FOIA) office line item in agency budgets. A 
dedicated line item for FOIA work at each agency would allow Congress to better 
oversee the allocation of resources in the application of this law and specifically direct 
those agencies with processing problems to commit more resources to the work. This 
would ensure agencies are adequately funding the offices charged with meeting 
agency obligations under FOIA. 

Amend the language in several key provisions of the FOIA statute to strengthen 
access and eliminate unintended loopholes. The foreseeable harm loophole should 
be closed with new language requiring agencies to identify a specific harm if they want 
to use an exemption, rather than claiming a general, unspecified foreseeable harm. 
The congressional access loophole should also be closed by clarifying that the statute 
itself prohibits agencies from using FOIA to withhold information from any members of 
Congress. Both of these changes would ensure that Congress’s original intent is 
imposed on agencies interpreting this language.  

Increase transparency with a government ethics records database. Congress should 
require the supervising ethics offices in each branch of government to create online, 
searchable, and sortable public databases for ethics records of all elected or 
politically appointed federal officials. These databases should include all financial 
disclosures, certificates of divestiture, and other ethics-related records (including 
determinations, waivers, authorizations, approvals, recusals, agreements, 
certifications, compliance records, and more). To avoid disrupting government 
operations, they should not include records of individualized ethics advice or 
information that is classified or pertains to ongoing law enforcement matters. 

 

147 Sean Moulton, “EPA Contradicts Its Own Statements on FOIA Rule,” Project On Government 
Oversight, October 31, 2019, https://www.pogo.org/analysis/2019/10/epa-contradicts-its-own-
statements-on-foia-rule/. 
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Set clear statutory transparency requirements for the Office of Information and 
Regulatory Affairs. These reporting requirements should be similar to those detailed 
in Executive Order 12866. But they should clarify that, as a part of the rulemaking 
process, agencies must make public all communications and documents exchanged 
between themselves and the Office of Information and Regulatory Affairs with regard 
to a rulemaking. Agencies must also make public any changes made to the rulemaking 
at the office’s suggestion. The new statutory requirements should also make clear that 
the Office of Information and Regulatory Affairs must disclose the names and 
affiliations of all people participating in meetings or other communications concerning 
rulemaking proposal reviews. This will finally allow meaningful transparency into a 
critical part of the agency rulemaking process. 

Require a minimum of 60 days for public comment periods for rulemakings. 
Congress could include language that clarifies when agencies could use shorter public 
comment periods in the event of an emergency or other need. A minimum length for 
public comment periods ensures rules are made fairly and consistently, and they 
provide the opportunity for adequate public involvement. 
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Ushering in a New Generation of 
Accountable Defense Spending  

By Geoff Wilson, director of the Center for Defense Information at POGO 

Over the past eight years, U.S. defense spending has exploded, reaching a new high of 
some $847 billion for fiscal year 2023.148 This stunning figure comes just as the 
United States draws down from its longest war in history, and it follows a disastrous 
two years in which more Americans died from the effects of the COVID-19 pandemic 
than in all the wars that we have fought in the 20th and 21st centuries combined. The 
question is, “How much added national security are we getting for all this extra 
money?” 

The absence of a good answer hasn’t quieted calls for more spending. The past two 
budget cycles have seen Congress add tens of billions of dollars to the annual defense 
budget. This isn’t in response to urgent requests from the Pentagon: Their own budget 
requests have been lower, and Pentagon officials have assured Congress that the base 
budget is enough to get the job done.149 Even so, some have already called to 
increase the size of the defense budget to more than $1 trillion a year.150 While many 
point to a rising China and a newly belligerent Russia to justify pumping even more 
money into the Department of Defense, this claim runs afoul of reality. The United 
States already spends more on its own military than the next nine nations combined, 
including our principal rivals Russia and China.151  

There is without a doubt a tremendous amount of financial waste, fraud, and abuse 
within the military budget. Even more unfortunately, there seems to be little to no 

 

148 Connor O’Brien and Lee Hudson, “House, Senate negotiators agree to add $45B to Biden’s defense 
budget,” Politico, November 30, 2022, https://www.politico.com/news/2022/11/30/house-senate-
negotiators-45b-biden-defense-budget-00071367.  
149 “Austin Says 2023 Budget Built on New Defense Strategy,” DOD News, U.S. Department of Defense, 
May 11, 2022, https://www.defense.gov/News/News-Stories/Article/Article/3028334/austin-says-
2023-budget-built-on-new-defense-strategy/.  
150 Rich Lowry, “We Need a $1 Trillion Defense Budget,” The National Review, March 4, 2022, 
https://www.nationalreview.com/2022/03/we-need-a-1-trillion-defense-budget/.  
151 “The United States Spends More on Defense Than the Next Nine Countries Combined,” Peter G. 
Peterson Foundation, June 1, 2022, https://www.pgpf.org/blog/2022/06/the-united-states-spends-
more-on-defense-than-the-next-9-countries-combined.  
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urgency to efforts to improve oversight into this spending, either from Congress or the 
executive branch.  

Pentagon Audits 
Since 2015, the U.S. military budget has increased by more than $200 billion. For the 
vast majority of that time, however, from 2016 to the end of 2022, there was no 
permanent Pentagon inspector general. Given that part of a Defense Department 
inspector general’s role is to promote accountability, integrity, and efficiency within 
this largest portion of our yearly discretionary spending, it’s unsurprising that the 
Pentagon has been unable to pass a clean financial audit since it was mandated to do 
so by Congress in 2018. Crucially, the department hasn’t passed not because of poor 
performance, but because it simply cannot tell auditors where its money has gone and 
provide actual receipts. This is not a small-scale problem. The 2022 fiscal year 
Pentagon audit revealed that the Defense Department could not account for some 
61% of its $3.5 trillion in total assets.152 

But even incomplete audits have proven telling, revealing millions in wasteful 
spending.153 The scope and scale of these problems are massive, and their origin is 
systemic. In 2015, for instance, a department blue ribbon commission identified 
wasteful spending in the Pentagon’s overhead and administration budget. In the 
resulting report, it recommended changes to improve efficiency that could save the 
Department of Defense $125 billion, without laying off a single servicemember or civil 
servant.154  

 

152 Ellen Mitchell, “Defense Department Fails Another Audit, but Makes Progress,” The Hill, November 
17, 2022, https://thehill.com/policy/defense/3740921-defense-department-fails-another-audit-but-
makes-progress/.  
153 For instance, the partial results of the fiscal year 2018 audit revealed that the Navy had been leasing 
warehouse space for airplane parts that had not been in its property records. Upon inspection of the 
property, investigators discovered more than $126 million in aircraft parts, including parts for the F-14 
Tomcat, which had not been in service for more than a decade. The upside was that the Navy was able 
to fill over $20 million in open orders for aircraft parts. 
154 Craig Whitlock and Bob Woodward, “Pentagon buries evidence of $125 billion in bureaucratic 
waste,” Washington Post, December 5, 2016, 
https://www.washingtonpost.com/investigations/pentagon-buries-evidence-of-125-billion-in-
bureaucratic-waste/2016/12/05/e0668c76-9af6-11e6-a0ed-ab0774c1eaa5_story.html.   
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The Pentagon retroactively covered up the report.155 

Weapons Innovation and Development 
There are almost certainly significant savings that could be had, or funds that are 
currently being wasted, that could be repurposed for critical needs or emerging 
threats — if only the Pentagon would exercise some fiscal discipline. The past 20 
years of major weapons innovation and development from the Pentagon and its 
industry partners has been a litany of failures.  

The F-35 Joint Strike Fighter, the littoral combat ship, the Zumwalt-class destroyer, 
and the Ford-class supercarrier have all been major and costly disappointments.156 
After 20 years of embarrassing problems and shortcomings, the F-35 still has yet to 
enter full scale production. Meanwhile, the Navy’s three most recent major surface 
warship programs have been major failures, with littoral combat ships commissioned 
in 2020 already being slated for retirement due to significant problems with their 
powerplants and failures to develop follow-on weapons and systems for their hulls.157 
Now, with congressional hearings on growing Chinese naval strength ringing in its 
ears, the Navy is hoping to catch up with 30-plus years of shipbuilding opportunity 
cost, which a recent Congressional Budget Office study notes will cost about 30% 
more money each year than the Navy has gotten annually over the past five years.158 

Much of this problem has been self-inflicted. Several of the most costly and ineffective 
weapons programs in recent memory have been put into production before their 

 

155 Whitlock and Woodward, “Pentagon buries evidence of $125 billion in bureaucratic waste”  [see 
note 154].   
156 Kyle Mizokami, “The Navy’s Littoral Combat Ships Are a Slow, Broken Mess,” Popular Mechanics, 
January 21, 2021, https://www.popularmechanics.com/military/navy-ships/a35270362/navy-littoral-
combat-ship-problems/;  Mark Thompson, “The U.S. Navy’s Titanium ‘Tin Can’,” Project On Government 
Oversight, January 10, 2019, https://www.pogo.org/analysis/2019/01/the-u-s-navys-titanium-tin-
can; Dan Grazier and Pierre Sprey, “How Not to Build a Ship: The USS Ford,” Project On Government 
Oversight, May 30, 2017, https://www.pogo.org/investigation/2017/05/how-not-to-build-ship-uss-
ford.   
157 Kyle Mizokami, “The Navy Wants to Get Rid of 39 Ships in 2023, Which Could Give China’s Fleet a 
Leg Up,” Popular Mechanics, August 22, 2022, https://www.popularmechanics.com/military/navy-
ships/a40910390/us-navy-wants-to-decommission-39-ships-in-2023/.  
158 Congressional Budget Office, An Analysis of the Navy’s Fiscal Year 2023 Shipbuilding Plan, 58447 
(November, 2022), https://www.cbo.gov/system/files/2022-11/58447-shipbuilding.pdf.  

https://www.popularmechanics.com/military/navy-ships/a35270362/navy-littoral-combat-ship-problems/
https://www.popularmechanics.com/military/navy-ships/a35270362/navy-littoral-combat-ship-problems/
https://www.pogo.org/analysis/2019/01/the-u-s-navys-titanium-tin-can
https://www.pogo.org/analysis/2019/01/the-u-s-navys-titanium-tin-can
https://www.pogo.org/investigation/2017/05/how-not-to-build-ship-uss-ford
https://www.pogo.org/investigation/2017/05/how-not-to-build-ship-uss-ford
https://www.popularmechanics.com/military/navy-ships/a40910390/us-navy-wants-to-decommission-39-ships-in-2023/
https://www.popularmechanics.com/military/navy-ships/a40910390/us-navy-wants-to-decommission-39-ships-in-2023/
https://www.cbo.gov/system/files/2022-11/58447-shipbuilding.pdf


69 

 

designs were finalized or fully tested and evaluated by Pentagon performance 
controllers. Programs like the F-35, littoral combat ship, and Ground-Based Midcourse 
Defense system (meant to intercept enemy nuclear missiles) have all been produced 
and deployed before their blueprints were finalized, or their individual systems fully 
designed.159 This has, of course, led to significant cost overruns, program delays, and 
expensive retrofitting to keep the programs alive and even marginally combat-ready.  

With nearly all of the services calling for new systems as part of their return to “near-
peer competition” over the next decade, the Navy will not be the only service asking to 
sink more money into new big-budget weapons. The United States is already set to 
spend nearly $2 trillion on its nuclear arsenal in the next 30 years to confront claims 
of growing Russian and Chinese nuclear capabilities, including on new Air Force 
ballistic missiles and strategic bombers and Navy ballistic missile submarines.160 But if 
we are to truly meet this watershed moment in U.S. national security policy, we cannot 
do it with the same lack of accountability that we have seen over at least the past 20 
years. Calls for more money must be met by increased efforts to ensure that that 
money is being spent accountably, and that the interests of American taxpayers and 
servicemembers are being met just as assuredly as the interests of shareholders of 
the military industrial complex. 

Unfunded Priorities Lists 
Congress should also be wary of the amount of increased funding it is giving to the 
Pentagon to meet so-called “unfunded priorities lists.” Since 2017, services have 
been mandated to report unfunded priorities to Congress no later than 10 days after 
the president submits a budget to Congress. These “priorities” bypass the regular 
internal priority setting and budgetary process of the Pentagon, and they allow 

 

159 Dan Grazier, “$21 Billion Worth of F-35 Concurrency Orphans?” Project On Government Oversight, 
October 12, 2017, https://www.pogo.org/analysis/2017/10/21-billion-worth-of-f-35-concurrency-
orphans; Dan Grazier, “The Littoral Combat Ship and the Folly of Concurrency,” Project On Government 
Oversight, July 17, 2020, https://www.pogo.org/analysis/2020/07/the-littoral-combat-ship-and-the-
folly-of-concurrency; Mark Thompson, “How Not to Buy Weapons,” Time, April 23, 2012, 
https://nation.time.com/2012/04/23/how-not-to-buy-weapons/.  
160 Bill Perry, Jerry Brown, and John Garamendi, “Spending $2 trillion on new nuclear weapons is a risk 
to more than just your wallet,” Insider, July 7, 2021, https://www.businessinsider.com/nuclear-
modernization-plans-are-unnecessarily-costly-and-risky-2021-7.  
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Congress space to arbitrarily increase defense spending for nonessential programs. 
Recent Pentagon budget increases that have come out of the House and Senate 
Armed Services Committees have almost gone entirely to fund things in these wish 
lists. In 2022, the Pentagon shocked many in the field by issuing a second unfunded 
priorities list just before a lame duck House and Senate leadership retreated behind 
closed doors to hash out the final Pentagon budget topline.161 

A desire for increased Pentagon accountability cuts across party lines. A poll taken on 
election night in 2022 found that a higher percentage of respondents strongly felt it 
was important for the Department of Defense to prioritize accountability in how it 
spends its money (76%) than respondents who were asked whether it was important 
for the Department of Defense to prioritize accountability and combat readiness 
(68%).162 This data demonstrates that Americans care at least as much about the 
Pentagon being accountable in how it spends their tax dollars as it does about military 
forces maintaining combat readiness.  

Recommendations for Legislative Action 
Stop congressional plus ups of the defense budget until the Pentagon can pass an 
audit. Until the Department of Defense can account for its assets and pass an audit, 
Congress should refrain from appropriating funding beyond what the Pentagon 
requests as part of its base budget. This will serve as a powerful incentive for the 
department to finally complete an audit, and it will likely help identify areas of 
significant cost savings or additional resources that Congress or the department can 
reallocate to better serve the department’s mission 

Stop concurrent development. Congress must insist on a “fly before you buy” 
mentality, and it should refuse to move any new system into production before it has 
been fully designed, thoroughly tested, and signed off on. Many of the weapons we 
buy in the 118th Congress will be in our arsenals for at least the next 30 years. 
Congress should ensure that they are reliable and combat-ready, and that they will 

 

161 Julia Gledhill, “The Pentagon’s second unfunded priorities list is an accountability travesty, Congress 
should act,” Breaking Defense, December 1, 2022, https://breakingdefense.com/2022/12/the-
pentagons-second-unfunded-priorities-list-is-an-accountability-travesty-congress-should-act/.  
162 “Findings Based on 2022 Election Omnibus Survey,” Project On Government Oversight, February 1, 
2023, https://www.pogo.org/document/2023/02/findings-based-on-2022-election-omnibus-survey.  
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not require significant overhauls early in their service lives because production began 
before they were fully developed. 

Reduce wasteful national security spending. Congress should identify and cut 
programs that do not make our national security strategy more effective. Significant 
savings should be sought by reducing Pentagon administration and overhead and 
streamlining “back-office” operations. Further savings should include authorizing new 
base realignment and closure reviews for the military bases at home and overseas, as 
well as the Department of Energy’s federal labs. Finally, Congress should take a hard 
look at what sorts of weapons and systems are proving effective in global conflicts 
today, rather than sinking more money into overly complex systems like the F-35, 
which continue to fail to meet promised capabilities. In a time of fiscal uncertainty and 
rapidly changing understandings of how a war with a “near-peer” adversary would be 
fought, lawmakers should double down on reliable and combat-tested capabilities. 
Programs like the Ford-class supercarrier, B-21, and F-35 should be canceled in favor 
of producing systems that work and are in demand now. Taking these actions would 
increase military readiness, increase programmatic effectiveness, and reduce the 
overall burden on the American taxpayer. 

Curb unfunded priorities list requirements. Legislators should do away with the fiscal 
year 2017 mandate to require extrabudgetary ”unfunded priorities lists,” and require 
services to make their budgets without banking on extra funding for programs the 
agency has chosen not to prioritize in its own budget. Should services still wish to 
provide such lists to Congress, they should be required to recommend cost offsets 
from elsewhere within their base budget so that lawmakers can weigh the relative 
importance of these priorities. 
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Preventing Abuse of National Security and 
Policing Powers 
By Sarah Turberville, director, and Katherine Hawkins, senior legal analyst,  
The Constitution Project at POGO 

There are several federal agencies and practices within the United States that pose a 
grave threat to the functioning of a free society. In 2020, we witnessed the president 
politicize use of federal law enforcement and military forces by sending them into 
several U.S. cities to surveil and suppress those protesting police violence — forces 
who later committed acts of violence against demonstrators.163 A future 
administration could use the same legal loopholes to deploy federal forces against the 
will of local and state governments to quash dissent and to punish perceived political 
enemies. Some of these forces — like agents of Customs and Border Protection — 
operate with impunity, and do not even adhere to basic constitutional precepts that 
govern the conduct of other law enforcement agencies in the country.164 Without legal 
guardrails, such forces could easily morph into an internal state security service 
armed with weapons and massive tools of surveillance.     

Customs and Border Protection 
Housed within the Department of Homeland Security, U.S. Customs and Border 
Protection (CBP) is the largest law enforcement agency in the country — and its reach 
is extraordinary. Federal regulations permit Border Patrol to operate in an incredibly 
expansive stretch of U.S. territory: 100 air miles from any land or maritime border.165 

 

163 Zolan Kanno-Youngs, “U.S. Watched George Floyd Protests in 15 Cities Using Aerial Surveillance,” 
New York Times, June 19, 2020, https://www.nytimes.com/2020/06/19/us/politics/george-floyd-
protests-surveillance.html; Office of Senator Ron Wyden, “Wyden Released New Details About 
Surveillance and Interrogation of Portland Demonstrators by Department of Homeland Security 
Agents,” Press Release, October 27, 2022, https://www.wyden.senate.gov/news/press-
releases/wyden-releases-new-details-about-surveillance-and-interrogation-of-portland-
demonstrators-by-department-of-homeland-security-agents. 
164 Katherine Hawkins, Project On Government Oversight, The Border Zone Next Door, and Its Out-of-
Control Police Force, (January 10, 2022), 1-13, https://www.pogo.org/report/2023/01/the-border-
zone-next-door-and-its-out-of-control-police-force. 
165 For Border Patrol permission to conduct warrantless stops and searches “within a reasonable 
distance from any external boundary,” see 8 U.S.C. § 1357 (2022), 
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This means that over two-thirds of Americans live in the “border zone” and can be 
subject to stops at checkpoints based on no suspicion whatsoever.166 Border Patrol’s 
“roving patrols” can even stop individuals beyond the 100-mile zone based on vague 
suspicions about immigration status.167 Just as CBP has expanded its physical 
jurisdiction, it has also expanded its use of warrantless searches by searching and 
storing the contents of up to 10,000 travelers’ electronic devices.168 This expanded 
jurisdiction was on full display in the summer of 2020 when CBP agents were deployed 
to Portland, Oregon, to reportedly respond to civil unrest, but did so by arresting 
protestors, using excessive force, and detaining individuals in unmarked vans with 
tinted windows. In many cases, these agents did not display their names, identification 
numbers, or agency affiliation on their uniforms.169  

Oversight of CBP is diffuse, inconsistent, and insufficiently focused on the paramilitary 
nature of the agency. Particularly troubling is the refusal of the Supreme Court to rein 
in CBP actions that violate constitutional rights. In addition to the policies outlined 
above, which contravene Fourth Amendment protections against unreasonable 
searches and seizures, the Supreme Court has carved out numerous exceptions to 
constitutional rights if those rights have been violated by CBP, greenlighting racial 
profiling and suspicionless stops throughout the interior of the U.S. without so much 

 

https://www.law.cornell.edu/uscode/text/8/1357;  For a definition of “reasonable distance” as 100 air 
miles, see 8 C.F.R. § 287.1  (2023), https://www.ecfr.gov/current/title-8/chapter-I/subchapter-
B/part-287/section-287.1. 
166  “Know Your Rights: 100 Mile Border Zone,” American Civil Liberties Union, accessed January 26, 
2023, https://www.aclu.org/know-your-rights/border-zone; For suspicionless stops at Border Patrol 
checkpoints, see U.S. v. Martinez-Fuerte, 428 U.S. 543 (1976).  
167 For stops by Border Patrol based on reasonable suspicion of an immigration violation and permitting 
the race of the person stopped as a factor in determining reasonable suspicion, see U.S. v. Brignoni-
Ponce, 422 U.S. 873 (1975).  
168 Drew Harwell, “Customs officials have copied Americans’ phone data at massive scale,” Washington 
Post, September 15, 2022, https://www.washingtonpost.com/technology/2022/09/15/government-
surveillance-database-dhs/. 
169 Shawn Boburg, Meg Kelly, and Joyce Sohyun Lee, “Swept up in the federal response 
to Portland protests: ‘I didn’t know if I was going to be seen again,’” Washington Post, September 10, 
2020 (video and text), https://www.washingtonpost.com/graphics/2020/investigations/portland-
protesters-federal-response-trump/; Kathryn Hampton, Michele Heisler, and Donna McKay, Physicians 
for Human Rights,“Now they just seem to want to hurt us”: Dangerous Use of Crowd-control 
Weapons against Protestors and Medics in Portland, Oregon (October 8, 2020), https://phr.org/our-
work/resources/now-they-just-seem-to-want-to-hurt-us-portland-oregon/.    
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as requiring reasonable grounds for such searches.170 When Border Patrol’s conduct 
leads to abuses and killings of civilians, the Supreme Court has interpreted the 
Constitution and federal law in a manner to prevent victims from being able to get 
their foot in the courthouse door for redress.171 

The court’s refusal is just one contributor to a pervasive sense of impunity within CBP. 
Sources of this impunity are myriad, but Congress and the executive branch must 
address its structural, legal, and bureaucratic dimensions. Another key contributor to 
CBP impunity is the agency’s internal mechanisms to address complaints and impose 
discipline, which are opaque and ineffective. Complaints are shuffled around, victims 
may not even receive acknowledgment that their allegations will be investigated, and 
discipline is generally inconsistent and often reduced.172 

Congress’s investigation into the “I am 10-15” Facebook group is a case in point: 60 
CBP officers were found to have committed misconduct by posting racist, violent, 
threatening, and sexually degrading images on a Facebook group.173 After the 
agency’s Discipline Review Board recommended penalties, that discipline was 
“significantly reduced” for nearly all of the officers. This included 18 agents who were 
recommended to be fired due to serious misconduct, but whose discipline was 
reduced to a suspension.174 Of the 60 agents that CBP determined engaged in 
misconduct, the investigation found that 57 continued to work with migrants. Notably, 
CBP stonewalled congressional oversight related to the “I am 10-15” Facebook group 
for nearly 18 months, and it was not until a new administration was in office that CBP 

 

170 U.S. v. Brignoni-Ponce, 422 U.S. 873 (1975). 
171 See Egbert v. Boule 596 U.S. ___ (2022) (holding that a Border Patrol agent could be held civilly 
liable for warrantless entry and assault of U.S. citizen); Hernandez v. Mesa, 598 U.S. ___ (2020) 
(holding the Border Patrol agent could not be civilly liable for killing an unarmed child in a cross-border 
shooting). 
172 Sarah Turberville and Chris Rickerd, An Oversight Agenda for Customs and Border Protection: 
America’s Largest, Least Accountable Law Enforcement Agency, Project On Government Oversight, 
October 12, 2021, 11-13 https://www.pogo.org/report/2021/10/an-oversight-agenda-for-customs-
and-border-protection-americas-largest-least-accountable-law-enforcement-agency. 
173 Staff of the Committee on Oversight and Reform, U.S. House of Representatives, Border Patrol 
Agents in Secret Facebook Group Faced Few Consequences for Misconduct, (October 2021), 1. 
https://oversightdemocrats.house.gov/sites/democrats.oversight.house.gov/files/COR%20CBP%20Fa
cebook%20Group%20Report%20-%20October%202021.pdf,  
174 Border Patrol Agents in Secret Facebook Group Faced Few Consequences for Misconduct, 1, 8 [see 
note 173].  
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began to turn relevant and unredacted materials over to the House Oversight 
Committee. This shows how political agendas add another layer of difficulty to 
overseeing CBP and other law enforcement agencies.  

Even independent but internal oversight avenues fall woefully short when it comes to 
CBP. As POGO’s own reporting has revealed, the Department of Homeland Security 
inspector general whitewashed a report that noted 30 instances in which DHS law 
enforcement agencies found employees had engaged in domestic violence, but then 
allowed those employees to continue carrying their government-issued weapons.175 
Another report, which was never published by the inspector general’s office, included 
a survey in which more than 10,000 individuals working in DHS law enforcement said 
they’d experienced sexual misconduct or harassment in their work. Such misconduct 
is cause for grave concern about how such officers comport themselves when dealing 
with migrants with little supervision and in remote locations.  

The integrity problems plaguing CBP are not new, although they do appear to have 
gotten worse in recent years. In 2015 and 2016, two internal Department of 
Homeland Security reports warned that the rapid growth of CBP without a focus on 
accountability and discipline mechanisms has led to serious criminal and integrity 
problems within the agency. The panel stressed that CBP is “vulnerable to a 
corruption scandal that could potentially threaten the security of our nation” and that 
“[t]he CBP discipline system is broken.”176  

The panel recommended that CBP’s sworn law enforcement officers be exempted from 
collective bargaining based on their role in national security — a recommendation 
that has been disregarded, even as the executive branch designated CBP a “security 
agency” for the purpose of withholding information about agents in response to 

 

175 Adam Zagorin and Nick Schwellenbach, “Protecting the Predators at DHS,” Project On Government 
Oversight, April 7, 2021, https://www.pogo.org/investigation/2021/07/did-whistleblower-reprisal-
help-set-the-stage-for-a-january-6-intelligence-failure/. 
176 Homeland Security Advisory Council, Final Report of the CBP Integrity Advisory Panel (March 15, 
2016), 3, 
https://www.dhs.gov/sites/default/files/publications/HSAC%20CBP%20IAP_Final%20Report_FINAL
%20(accessible)_0.pdf; Homeland Security Advisory Council, Interim Report of the CBP Integrity 
Advisory Panel (June 29, 2015), https://www.dhs.gov/sites/default/files/publications/DHS-HSAC-CBP-
IAP-Interim-Report.pdf. 
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Freedom of Information Act requests.177 Meanwhile, Congress has approved dramatic 
increases in CBP’s budget without any guarantee that agents will carry out their work 
humanely and in comportment with constitutional safeguards.178 The blank check for 
CBP impunity must end.  

Domestic Military and National Guard Deployment 
Customs and Border Protection is only one agency with the potential to become a 
domestic police force deployed by the president. It is also essential that Congress 
prevent the misuse of the military and National Guard within the United States. During 
the summer of 2020, protesters in Washington were menaced by a National Guard 
helicopter hovering below the city’s roofline and slamming them with tropical-storm 
force winds.179 The Trump administration requested deployment, and states sent over 
3,000 National Guard troops to Washington without the mayor’s consent.180  

Furthermore, Washington’s unique position as a district rather than a state has had 
serious implications for the deployment of the DC National Guard in response to an 
active insurrection on the U.S. Capitol, which sits within the district. The city’s mayor 
was unable to deploy the DC National Guard to suppress an attack on Congress, and 
the Joint Chiefs of Staff needed to send a letter to the military affirming that the 
peaceful transfer of power to a duly elected president would occur on schedule.181  

 

177 A.C. Thomson, “Years Ago, the Border Patrol’s Discipline System Was Denounced as ‘Broken.’ It’s 
Still Not Fixed,” ProPublica, June 20, 2019, https://www.propublica.org/article/border-patrol-
discipline-system-was-denounced-as-broken-still-not-fixed; Ken Klippenstein, “Exclusive: Customs and 
Border Protection Gains an Extra Layer of Secrecy,” The Nation, February 4, 2020, 
https://www.thenation.com/article/politics/cbp-security-agency/. 
178 American Immigration Council, The Cost of Immigration Enforcement and Border Security (January 
20, 2021), 2-4, https://www.americanimmigrationcouncil.org/research/the-cost-of-immigration-
enforcement-and-border-security. 
179 Alex Horton et al., “A low-flying ‘show of force.’” Washington Post, June 23, 2020, 
https://www.washingtonpost.com/graphics/2020/investigations/helicopter-protests-washington-dc-
national-guard/.  
180 David Lawder and Jonathan Landay, “D.C. mayor wants Trump’s out-of-state troops gone from U.S. 
capital,” Reuters, June 4, 2020, https://www.reuters.com/article/us-minneapolis-police-protests-
washingto/d-c-mayor-wants-trumps-out-of-state-troops-gone-from-u-s-capital-idUSKBN23B3HS. 
181 Mitchell Miller, “Bill would allow DC mayor to deploy National Guard,” WTOP News, July 14, 2022, 
https://wtop.com/congress/2022/07/bill-would-allow-d-c-mayor-to-deploy-national-guard/; Joint 
Chiefs of Staff, Message to the Joint Force, January 12, 2021, 
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Perhaps most alarming of all, as noted by former Acting Secretary of Defense 
Christopher Miller, there was concern within the Department of Defense that the 
president “would invoke the Insurrection Act to politicize the military in an anti-
democratic manner” in the wake of the 2020 election and in the lead up to the 
January 6 attack on the Capitol.182 Congress must act to guard against similar or 
worse abuses or threats of abuse of power in the future. 

Government Surveillance 
Finally, we must remain vigilant against pervasive surveillance by the government — 
whether by local, state, or federal authorities. Despite the Fourth Amendment’s 
safeguard against government searches and seizures, our laws have not kept pace 
with the proliferation of tools deployed by the state to surveil its citizens. Surveillance 
methods continue to target and disproportionately affect communities of color, as well 
as disfavored groups, individuals, and dissidents.183  

Perhaps most troubling is the sheer volume of information that government agencies 
can collect on individual Americans without ever securing a warrant.184 The 
government can track any individual’s movements — down to the finest details about 
what doctor they visit or where they worship — by simply purchasing this information 
from a data broker.185 This allows any number of agencies to develop an accurate and 
detailed picture of an individual’s daily movements and activities. Without a warrant, 

 

https://www.jcs.mil/Portals/36/Documents/JCS%20Message%20to%20the%20Joint%20Force%20J
AN%2012%2021.pdf. 
182 Hearing on Unexplained Delays and Unanswered Questions: Hearing before House Committee on 
Oversight and Reform, 117th Cong., 1 (May 12, 2021), (testimony of Christopher C. Miller, former 
acting secretary of defense), 
https://www.congress.gov/117/meeting/house/112524/witnesses/HHRG-117-GO00-Wstate-MillerC-
20210512.pdf. 
183 Alvaro Bedoya, “The Color of Surveillance,” Slate, January 18, 2016, 
https://slate.com/technology/2016/01/what-the-fbis-surveillance-of-martin-luther-king-says-about-
modern-spying.html. 
184 In 2018, the Supreme Court’s decision in Carpenter v. United States seemed to curtail the 
government’s ability to track individuals using their historical cell phone data without a warrant. But law 
enforcement agencies have identified and exploited gaping loopholes to this ruling, and today few limits 
exist to rein in excessive government surveillance.  
185 Jake Laperruque, “Geofence Warrants: The Last Piece of the Location Privacy Puzzle,” Project On 
Government Oversight, August 25, 2021, https://www.pogo.org/analysis/2021/08/geofence-
warrants-the-last-piece-of-the-location-privacy-puzzle. 

https://www.jcs.mil/Portals/36/Documents/JCS%20Message%20to%20the%20Joint%20Force%20JAN%2012%2021.pdf
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they can set up a “stingray,” gathering data from all phones in a specific area to 
identify anyone who was in that area during a given period. They can also use 
“geofences” to pinpoint a specific phone and rewind a person’s movements through a 
city to find other spaces to search, like their home and car.186  And they can and do 
use emerging technologies — drones, face recognition, license plate readers, 
automated video analytics — to conduct location tracking without cellphone data.  

Federal law enforcement also frequently uses surveillance technology in secret, hiding 
it from defendants and thereby amplifying risk of error, abuse, and the deprivation of 
due process rights (including rights to a fair trial, effective counsel, and adversarial 
testing). 

Such pervasive surveillance is simply incompatible with democratic governance. Facial 
recognition and location tracking are particularly intrusive, as they gather highly 
sensitive information and intimate details about people’s lives. One need only look to 
the summer of 2020, when the Department of Homeland Security deployed drones, 
helicopters, and airplanes to surveil protests against police brutality in 15 cities 
across the country, to see how easily such technology could be used to chill free 
expression and exert social control.187 

Some technology — like face recognition — is also often prone to error based on 
algorithm quality, manner of use, and circumstance of images scanned.188 Face 
recognition is particularly bad at accurately identifying women and people of color, 
creating an intolerable risk of misidentification within a system that is already 
disproportionately harmful to Black and Brown people. This risk is amplified when this 
technology is used to scan large crowds exercising First Amendment rights, where 
there is increased risk of selective enforcement of minor charges. For example, 

 

186 Freddy Martinez, “Police Quietly Obtain Private Location Data with a Checkbook and not a Warrant,” 
Project On Government Oversight, October 11, 2022, https://www.pogo.org/analysis/2022/10/police-
quietly-obtain-private-location-data-with-a-checkbook-and-not-a-warrant. 
187 Kanno-Youngs, “U.S. Watched George Floyd Protests in 15 Cities” [see note 162]; Jake Laperruque 
and David Janovsky, “These Police Drones are Watching You,” Project On Government Oversight, 
September 25, 2022, https://www.pogo.org/analysis/2018/09/these-police-drones-are-watching-you. 
188 Jake Laperruque, “Correcting Misconceptions and Planning Effective Safeguards on Face 
Recognition Technology,” Project On Government Oversight, July 13, 2022, 
https://www.pogo.org/testimony/2021/07/correcting-misconceptions-and-planning-effective-
safeguards-on-face-recognition-technology. 
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Baltimore police used it to target those protesting the police killing of Freddie Gray for 
arrest on minor and unrelated charges.189  

And it’s not just law enforcement use that is worrying. Last year, the Internal Revenue 
Service attempted to require face recognition for users to access some tax 
information online. While the agency abandoned the ill-advised plan, we must be 
vigilant to ensure the government does not resort to biometric identification for use of 
other basic government services, like employment benefits. We cannot rely on private 
companies to safeguard rights and rebuff efforts by the government to coerce them to 
hand over sensitive data about Americans’ private lives.  

Unregulated Technology 
In some instances, it is the practices of technology companies that create threats to 
the rights and safety of others. Companies like Clearview AI, for example, scrape 
billions of images from social media without the consent of users to create a catalogue 
that can then be sold to law enforcement. Other companies engage in these same 
dangerous practices, but sell their wares to consumers — increasing the risk such 
tools will land in the hands of stalkers, harassers, doxxers, and vigilantes.190  

Entities like the Federal Trade Commission already possess the authority to regulate 
deceptive and unfair practices by private companies, many of which collect troves of 
location data from unwitting users and sell it to law enforcement as an end run around 
the Fourth Amendment. In many instances, location information collected from 
individuals is highly sensitive, yet a company’s claims to consumers about data 
security are deceptive in nature.191 In fact, consumers may not even realize that their 

 

189 Jameson Spivack, “Maryland’s face recognition system is one of the most invasive in the nation,” 
The Baltimore Sun, March 9, 2020, https://www.baltimoresun.com/opinion/op-ed/bs-ed-op-0310-
face-recognition-20200309-hg6jkfav2fdz3ccs55bvqjtnmu-story.html. 
190 Jake Laperruque, “Face Recognition in the Hands of Stalkers, Harassers, and Vigilantes,” Project On 
Government Oversight, June 10, 2021, https://www.pogo.org/analysis/2021/06/face-recognition-in-
the-hands-of-stalkers-harassers-and-vigilantes. 
191 Kristin Cohen, “Location, health, and other sensitive information: FTC committed to fully enforcing 
the law against illegal use and sharing of highly sensitive data,” Federal Trade Commission Business 
Blog, July 11, 2022, https://www.ftc.gov/business-guidance/blog/2022/07/location-health-and-
other-sensitive-information-ftc-committed-fully-enforcing-law-against-illegal. 
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online paper trail can be bought by data brokers who then analyze and sell it to other 
third parties, including the government.192 

It is imperative that Congress and the administration create strong limits on use of 
surveillance technology to preserve democratic society, close loopholes that allow the 
government to circumvent constitutional safeguards, and create strong regulation to 
prevent abuse by private vendors. 

Recommendations for Legislative Action 
Repeal or amend 40 U.S.C. §1315. Our constitutional system leaves general policing 
to states and localities. To adhere to the Constitution, Congress must prevent any use 
of federal law enforcement as an internal security service, which requires repeal of the 
provision used to justify the abusive use of CBP personnel in Portland. To the extent 
that there is a need for additional resources to protect federal property, federal 
protective services should rely on assistance from state and local governments, or 
federal agencies who have relevant jurisdiction.  

Amend 8 U.S.C. § 1357(a) to require immigration officers to have “reasonable 
grounds” in the exercise of powers without warrant. Section 8 U.S.C. § 1357(a) 
grants immigration officials (including CBP as well as Immigration and Customs 
Enforcement (ICE)) the authority to interrogate, without a warrant, any “person 
believed to be an alien,” without the “reasonable grounds” requirement generally 
applied to other law enforcement. This sanctions racial profiling and violations of the 
Fourth Amendment, and requiring “reasonable grounds” for the exercise of powers 
will counteract those pernicious violations.  

Prohibit warrantless data collection by Customs and Border Protection. Congress 
should prohibit agents from searching or copying the digital contents of electronic 
devices at the border without probable cause or a warrant (with limited emergency 
exceptions). This would ensure basic Fourth Amendment protections to anyone who 
encounters CBP agents at the border.  

 

192 Martinez, “Police Quietly Obtain Private Location Data” [see note 186]. 
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Enact legislation to prevent the president from misusing the National Guard or 
active duty military within the United States. There are several steps Congress can 
take to guard against the commander in chief’s improper use of power against 
domestic political opponents. First, Congress should give the mayor of Washington, 
DC, the same authority over the District of Columbia National Guard that governors of 
U.S. states and territories, including Puerto Rico, Guam, and the U.S. Virgin Islands, 
have over their local National Guards. Second, Congress should make clear that 
governors cannot deploy their states’ National Guards to other states and localities 
without the approval of the receiving state’s chief executive. Third, Congress should 
overhaul the Insurrection Act to guard against abusive deployment of the active-duty 
military within the United States, while preserving the ability to use federal troops in a 
true crisis. These reforms would provide a necessary check against the abuse of these 
military forces domestically. 

Protect the constitutionally guaranteed privacy rights of the U.S. public. The 
Constitution’s Fourth Amendment and other due process rights are essential to the 
rule of law. Reform must ensure that those rights are not undermined by technological 
advances or workarounds. Congress should require that law enforcement obtain a 
warrant before officers can use data tracking an individual’s location. Congress should 
also enact comprehensive safeguards around the collection and use of this kind of 
sensitive information and prohibit its sale to law enforcement or private individuals.193 
These reforms will better protect individuals from unconstitutional encroachments.  

Enact comprehensive rules on face recognition surveillance. Congress should codify 
rules on when and how face recognition surveillance may be used by law enforcement. 
These rules should include requiring judicial warrants, limiting the use of the 
technologies to investigations involving serious crimes, establishing minimum testing 
standards that must be met before a new technology can be used by law enforcement, 
setting clear limits on how the courts should rely on facial recognition technologies as 
evidence, and requiring early disclosure to defendants about the use of these 
technologies in their cases.194 These rules will prevent facial recognition from being 

 

193 The Fourth Amendment is Not For Sale Act, S. 1265, 117th Congress (2021), 
https://www.congress.gov/bill/117th-congress/senate-bill/1265.   
194 Facial Recognition Act of 2022, H.R. 9061, 117th Cong. (2022), 
https://www.congress.gov/bill/117th-congress/house-bill/9061/text?r=20&s=1. 

https://www.congress.gov/bill/117th-congress/senate-bill/1265
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abused against criminal defendants and will limit the government’s ability to use the 
technologies to stockpile sensitive information in overbroad or improper ways. Law 
enforcement should be prohibited from accessing facial recognition data from sources 
that were obtained without informed consent. 

Recommendations for Executive Action 
Limit checkpoints and shrink the “border zone.” The Department of Homeland 
Security should limit, and ultimately phase out, interior checkpoints. DHS should also 
assess, sector by sector, what constitutes a “reasonable distance” from the border for 
CBP to operate, based on the factors listed in the current regulation, an approach with 
broader utility for immigration enforcement.195  The use of permanent, suspicionless 
checkpoints well into the interior of the United States is inconsistent with the Fourth 
Amendment and the fundamental right to travel within the country.196 These reforms 
will ensure these policies reflect and respect those foundational principles.  

Ban racial and religious profiling by Customs and Border Protection. In 2014, the 
Justice Department banned federal law enforcement agencies from engaging in 
profiling on the basis of race, ethnicity, religion, sexual orientation, or gender.197  Over 
the then-attorney general’s objections, the policy made exceptions to allow 
consideration of race and ethnicity for activities “in the vicinity of the border,” as well 
as in national security investigations.198 Those exceptions should be removed. 

Strengthen transparency of the Department of Homeland Security’s complaint, 
investigation, and discipline process. DHS should create a process for the timely 
disclosure of video footage from CBP officers’ and agents’ body cameras, dashboard 
cameras, and cameras within detention facilities. This should include provisions for 

 

195 8 C.F.R. § 287.1 [see note 165].  
196  Jake Laperruque, Lawrence Gostin, and Elizabeth Goitein, “COVID-19 Travel Restrictions: Protecting 
Public Health without Eroding Civil Liberties,” (virtual briefing by the Project On Government Oversight, 
April 9, 2020), https://www.pogo.org/podcast/covid-19-travel-restrictions-and-civil-liberties.  
197 U.S. Department of Justice, Guidance for Federal Law Enforcement Agencies Regarding the Use of 
Race, Ethnicity, Gender, National Origin, Religion, Sexual Identity, or Gender Identity, December 2014, 
https://www.dhs.gov/sites/default/files/publications/use-of-race-policy_0.pdf. 
198 Liz Goodwin, “A big loophole in Holder’s new racial profiling guidelines—the border,” Yahoo! News, 
December 9, 2014, https://sports.yahoo.com/news/a-big-loophole-in-holder-s-new-racial-profiling-
guidelines%E2%80%94the-border-172657057.html. 
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release to individuals whose encounters with agents are recorded (as well as to their 
family members and legal representatives) and redaction and release to the general 
public. It should also promptly and proactively release internal investigations and 
reviews into incidents by CBP’s Use of Force Review Board and CBP’s Office of 
Professional Responsibility, as well as any deaths in custody. This will better enable 
accountability for bad actors abusing their power within the agency.  

Require CBP to collect and affirmatively disclose detailed information about each 
stop, search, seizure, use of force, or arrest by its agents. The administration should 
direct the collection and reporting of information about CBP stops, including the basis 
and duration of the stop; identifying characteristics of the individual stopped or 
searched; any arrests, complaints, or uses of force; and the badge number of any 
officer present. Many state and local jurisdictions collect comparable data in an effort 
to enforce limits on racial profiling.199 CBP should be required to collect detailed 
information on, and publicly release quarterly summaries of, 

 the number and location of checkpoints used by Border Patrol;  
 the number of stops by roving patrols or at checkpoints, vehicle chases, 

secondary inspections, arrests, and incursions into private property by 
CBP; and 

 the number of individuals detained by CBP, and the length of their 
detention. 

Empower vigorous oversight of CBP within the executive branch. This includes 
removing Department of Homeland Security Inspector General Joseph Cuffari, who 
has demonstrated a clear lack of independence, authorizing the Justice Department to 
investigate any patterns of deprivation of constitutional rights at CBP, and creating a 
civilian oversight board over CBP.  

 

 

 

199 Erik Ortiz, “Inside 100 million police traffic stops: New evidence of racial bias,” NBC News, March 13, 
2019, https://www.nbcnews.com/news/us-news/inside-100-million-police-traffic-stops-new-
evidence-racial-bias-n980556.  
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Correct the improper contradiction between CBP’s designation as a “security 
agency” and the recognition of its union. If CBP’s national security mission qualifies 
it for expanding resources and shields its agents from being identified in responses to 
Freedom of Information Act requests, then the National Labor Relations Act provides 
that its workers should not be represented by unions. If agency staff are eligible for 
union membership, CBP should not receive special exemptions based on its national 
security role. 

Regulate commercial surveillance products through relevant federal agencies. The 
administration should bring enforcement actions against surveillance vendors that 
engage in deceptive practices, as well as those that discriminate against protected 
classes. This will create a powerful incentive for these vendors to consider 
constitutional rights in the design, marketing, and use of their products.  

Increase transparency around the impact of national security activities, including 
surveillance, on the rights of the U.S. public. The president should direct law 
enforcement agencies to disclose relevant information to the public about how federal 
agencies use location tracking and other surveillance technologies. This should 
include any Office of Legal Counsel opinions that interpret the laws governing the use 
of surveillance technologies and authorities. Law enforcement agencies should also 
compile and release data regarding how many U.S. residents are affected by each type 
of surveillance activity, especially warrantless surveillance under Section 702 of the 
Foreign Intelligence Surveillance Act (FISA). By increasing transparency in these 
ways, the executive branch can promote more public trust and engender more 
cooperation and buy-in when legitimate national security threats emerge. 

Create clear and consistent rules around the use of powerful surveillance tools.  
The Department of Justice should devise and implement specific and clear restrictions 
governing the surveillance of U.S. residents. The department should require that law 
enforcement obtain warrants for virtually all efforts to monitor the public’s private 
communications. The department should also prohibit particularly invasive 
surveillance practices such as bulk collection of internet browsing data. The Justice 
Department should reject any FISA surveillance requests based on activities protected 
by the First Amendment. Enacting these restrictions on government surveillance 
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authorities will ensure that the executive branch delivers on its solemn promise to 
protect and defend the Constitution and all of the rights and liberties conferred by it. 

Limit the government’s ability to classify its unlawful actions. Executive Order 
13526, governing national security classification, should be revised to limit excessive 
secrecy, particularly in cases where classification is used to hide evidence of crimes or 
other violations of U.S. law, or serious human rights violations. Such reforms would 
allow the specter of accountability to serve as a deterrent against such wrongdoing. 
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Promoting Humane Treatment by and 
Accountability for Government Officials  
By Sarah Turberville, director, Katherine Hawkins, senior legal analyst, and David 
Janovsky, policy analyst, The Constitution Project at POGO 

Two years after the largest protests against racism and police violence in our nation’s 
history, too many of our leaders have abandoned the idea of fundamental reform. But 
the problems that sparked the protests have not gone away. The number of police 
killings continues to creep upward.200 The number of deaths in federal, state, and 
local custody also seems to be increasing as conditions deteriorate — although the 
lack of accurate data about these deaths makes this difficult to track.201  

Misconduct, Impunity, and Qualified Immunity  
While there have been convictions or charges in a few high-profile cases, like the 
murder of George Floyd and the killing of Breonna Taylor, it remains far too difficult to 
hold officials criminally or civilly liable when they violate civilians’ rights.202 The 
federal statute that criminalizes civil rights violations by law enforcement officers, 18 
U.S.C. § 242, requires prosecutors to prove officers’ subjective state of mind — a 
hurdle that does not exist in most criminal cases.203 In civil cases, the judicially 

 

200 Sam Levin, “It never stops: killings by US police reach record high in 2022,” Guardian, January 6, 
2023, https://www.theguardian.com/us-news/2023/jan/06/us-police-killings-record-number-2022. 
201 Keri Blakinger, “Why So Many Jails Are in a ‘State of Complete Meltdown’” The Marshall Project, 
November 4, 2022, https://www.themarshallproject.org/2022/11/04/why-so-many-jails-are-in-a-
state-of-complete-meltdown; E. Ann Carson, Bureau of Justice Statistics, Mortality in State and Federal 
Prisons, 2001-2019: Statistical Tables, NCJ 300953 (December 2021), fig. 2, 
https://bjs.ojp.gov/content/pub/pdf/msfp0119st.pdf; E. Ann Carson, Bureau of Justice Statistics, 
Mortality in Local Jails, 2000-2018: Statistical Tables, NCJ 256002 (April 2021), fig. 1, 
https://bjs.ojp.gov/content/pub/pdf/mlj0018st.pdf. 
202 Bill Chappell, “Derek Chauvin appeals his conviction for George Floyd’s murder,” NPR, April 27, 
2022, https://www.npr.org/2022/04/27/1095032337/derek-chauvin-george-floyd-appeal; 
Department of Justice, “Current and Former Louisville, Kentucky Police Officers Charged with Federal 
Crimes Related to Death of Breonna Taylor,” Press Release, August 4, 2022, 
https://www.justice.gov/opa/pr/current-and-former-louisville-kentucky-police-officers-charged-
federal-crimes-related-death. 
203 Taryn A. Merkl, Brennan Center for Justice, Protecting Against Police Brutality and Official 
Misconduct, 
(April 29, 2021), 5-7, https://www.brennancenter.org/media/7558/download. 
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created “qualified immunity” doctrine requires plaintiffs to demonstrate that a police 
officer has been held accountable in nearly identical circumstances. The Justice 
Department rarely seeks criminal charges for police brutality. Victims of abuse by 
federal officials are at an additional disadvantage. The primary statute used in civil 
suits against state officials for constitutional violations, 42 U.S.C. § 1983, does not 
apply to federal officers, and the Supreme Court has continued to reject all attempts 
to sue government actors directly under the Constitution.204 

Data on Deaths in Custody and Use of Force 
The government has a constitutional obligation to protect the health and safety of the 
people in its custody. There is no question that it fails to do so far too often. For years, 
high-profile police killings have generated outrage and galvanized protestors, while 
extensive efforts by researchers have hinted at the scale of the problem of deaths in 
custody and excessive use of force. But there is still no comprehensive, authoritative, 
and detailed set of information about these incidents, because the government has 
failed to implement the programs designed to produce those datasets. Without that 
data, policymakers are missing a key tool to understand and prevent deaths in 
custody and excessive force. 

In 2014, Congress reauthorized the Death in Custody Reporting Act (DCRA), which 
requires the Justice Department to gather information about deaths in the criminal 
legal system at the federal, state, and local levels. But after eight years, the 
department has next to nothing to show for its efforts. Recent audits found that that 
the Justice Department’s data on state and local deaths in fiscal year 2021 missed 
nearly 1,000 deaths that were already in the public record — to say nothing of deaths 
that have gone unreported.205  

Despite a Senate Permanent Subcommittee on Investigations hearing on the 
department’s failures, and an executive order instructing the department to improve 

 

204 Ian Milhiser, “The Supreme Court gives lawsuit immunity to Border Patrol Agents who violate the 
Constitution,” Vox, June 8, 2022, https://www.vox.com/23159672/supreme-court-egbert-boule-
bivens-law-enforcement-border-patrol-immunity. 
205 Gretta Goodwin, Government Accountability Office, Deaths in Custody: Additional Action Needed to 
Help Ensure Data Collected by DOJ are Utilized, GAO-22-106033 (September 20, 2022), 
https://www.hsgac.senate.gov/wp-content/uploads/imo/media/doc/Goodwin%20Testimony.pdf. 
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its implementation of the DCRA, the department still does not have an adequate plan 
in place. In fact, it has taken the baffling position that the text of the DCRA actually 
prevents it from implementing the law.206 In reality, the department’s intransigence is 
the main factor standing in the way.207  

Death in custody data captures only a portion of law enforcement violence. Data 
collection for non-fatal use of force incidents is also severely lacking. For instance, the 
FBI collects use-of-force data, but unlike its crime data reporting program, 
participation is voluntary.208 As of 2022, only about 8,500 out of the nation’s over-
18,000 agencies contributed data on use of force, and homicide data reported by law 
enforcement agencies significantly undercounts police shootings.209 The Justice 
Department must fully implement the law, and Congress should also require similar 
reporting on use of force.  

Civil and Constitutional Rights and Rights Abuses 
The Justice Department’s inability or unwillingness to enforce the DCRA is only one 
part of a larger pattern of failure by the department to protect individual rights.210 The 
department systemically fails to consider the ramifications of its litigation positions for 
individual rights, leading it to default to defending the constitutionality and legality of 
executive action, regardless of the merits of the case.  

 

206 Report of the Attorney General Pursuant to Section 6(e) of Executive Order 14074: Department of 
Justice Implementation of the Death in Custody Reporting Act of 2013, (September 16, 2022), 8, 
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208 34 U.S.C. § 10156(e)(3) (2022), 34 U.S. Code § 10152 - Description | U.S. Code | US Law | LII / 
Legal Information Institute (cornell.edu); Federal Bureau of Investigation, “National Use-of-Force Data 
Collection,” (accessed January 28, 2023), https://www.fbi.gov/how-we-can-help-you/more-fbi-
services-and-information/ucr/use-of-force.  
209 FBI Crime Data Explorer, “Use of Force,” (accessed November 15, 2022), 
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https://www.washingtonpost.com/investigations/interactive/2022/fatal-police-shootings-
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This is particularly harmful given the Supreme Court’s hostility to the rights of criminal 
defendants, incarcerated people, victims of police brutality, and non-citizens. The 
Justice Department’s Civil Rights Division, the unit charged with investigating law 
enforcement misconduct and violations of the rights of incarcerated people, receives a 
small fraction of the personnel and resources needed to accomplish its mission. The 
Justice Department also takes the position that the division lacks the authority to 
investigate whether federal law enforcement agencies are engaged in a pattern or 
practice of rights violations. 

Recommendations for Legislative Action 
End impunity for federal law enforcement misconduct. Congress should amend 42 
U.S.C. § 1983 to authorize lawsuits against federal officials who violate 
constitutional rights in the same way the law currently authorizes suits against 
state and local officials. Violations of constitutional rights should have a remedy, 
and there is no reason federal officials should be held to a lower standard than 
state officials. 

Make use-of-force data reporting mandatory. Congress should make the existing FBI 
program requiring reporting on use-of-force data mandatory, and it should ensure 
that any data collection program collects use-of-force data from local, state, and 
federal law enforcement agencies. Unlike other FBI data reporting programs, the FBI 
use-of-force reporting program is currently voluntary, and it has low participation. 
This data is needed to allow policymakers to better understand the scope of this 
problem so they can craft responsive solutions. 

Increase the size and budget of the Justice Department’s Civil Rights Division. 
Congress should dramatically increase the amount of funding appropriated for the 
Civil Rights Division of the Justice Department. It is responsible for enforcing a wide 
range of anti-discrimination laws, protecting voting rights, enforcing the federal 
statutes criminalizing civil rights violations and hate crimes, and overseeing a vast 
number of state and local law enforcement agencies, jails, and prisons. Congress 
should adjust funding to ensure that the size and staffing of the department is 
adequate to meet this critical mission. 
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Abolish qualified immunity, and authorize lawsuits against state, local, and 
municipal government agencies for rights violations. Congress should pass 
legislation that creates an effective path for an individual cause of action when 
constitutional rights are violated. It should eliminate the judicially created doctrine of 
“qualified immunity,” a doctrine that protects government officials from being sued 
for violating people’s constitutional rights unless plaintiffs can point to a judicial 
precedent holding officials liable for virtually identical misconduct. In addition to 
allowing recovery against individual officials, Congress should also authorize 
lawsuits against their employers, to create incentives to end patterns of rights 
violations. This reform will pave the way for tangible accountability when 
government actors violate the rights of individuals. 

Strengthen the criminal prohibition against law enforcement misconduct. 
Congress should amend 18 U.S.C. § 242 to allow conviction of an official who 
deprives an individual of their rights “intentionally or recklessly,” instead of only 
“willfully.” The current text, which forces prosecutors to prove an officer was 
subjectively aware that they were violating the Constitution, leads to systematic 
under-prosecution of law enforcement misconduct. This reform, and aggressive 
prosecution of misconduct, will serve as a long needed and powerful deterrent to law 
enforcement abuse of power.  

Recommendations for Executive Action 
Fully implement the Death in Custody Reporting Act. The Justice Department must 
improve its collection and analysis of death-in-custody data by using the full authority 
it possesses under the Death in Custody Reporting Act. At a minimum, the Justice 
Department must improve its data collection instruments, data should be regularly 
audited, the statutory penalty should be levied against noncompliant jurisdictions, and 
anonymized data should be made public in an accessible format. Comprehensive, 
detailed data is essential to enable informed, effective policy reforms to reduce deaths 
in custody.  

Improve use-of-force data collection. The Justice Department should encourage and 
assist law enforcement agencies’ participation in the FBI’s use-of-force data reporting 
program. This would improve the quality and completeness of federal data.  



91 

 

Authorize investigations into whether federal law enforcement agencies or federal 
detention centers are engaged in a pattern or practice of rights violations. The 
president should issue an executive order authorizing the Justice Department’s Civil 
Rights Division to investigate credible allegations of a pattern or practice of 
constitutional violations by federal law enforcement, or in federal detention facilities. 
Repeated and ongoing abuses cannot be sufficiently addressed through investigation 
of individual officers. When cases of systemic abuse are substantiated by the 
department, it can bring public accountability to the offending agency and enable it to 
better conduct its mission and comport with the Constitution.  

Instruct the Department of Justice to consider protection of constitutional rights in 
forming litigation strategy. The attorney general should explicitly instruct the civil 
division, the solicitor general’s office, and U.S. attorneys’ offices to consider the 
effects of the department’s litigation position on individual rights, and seek to 
preserve constitutional rights just as aggressively as it seeks to preserve executive 
authority. 
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Empowering Congress to Better Serve Its 
Constituencies 
By Joanna Derman, policy analyst 

The Constitution vests members of Congress with the power to legislate on behalf of 
their constituents, and it subjects these lawmakers to elections every two years in the 
House and every six years in the Senate. This structure, founded on the principle of 
fair and representative democracy, was meant to ensure that Congress is directly 
accountable to the public.  

Unfortunately, Congress is more and more estranged from the needs of the very 
people it is supposed to represent, with the highest congressional approval rating for 
2022 hovering around a lackluster 23%.211  

The American people deserve a Congress that is willing and able to proactively root 
out corruption, self-dealing, and conflicts of interest. But lawmakers of both political 
parties have repeatedly failed to live up to the public’s trust, which not only results in 
a less effective, less efficient federal government, but also weakens our democratic 
institutions.212 The increasingly partisan bifurcation of Congress only further 
contributes to legislative gridlock. 

Given the actions by some lawmakers, these abysmal approval ratings come as no 
surprise. Conflicts of interest call into question who, exactly, members are working to 
serve, and public mistrust is exacerbated by regular instances of the alleged misuse of 
campaign funds and excessively cozy relationships with powerful special interests.213 

 

211 Zach Schonfeld, “Congressional approval at high point in 2022: Gallop,” Hill, September 26, 2022, 
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212 “Public Trust In Government: 1958–2022,” Pew Research Center, June 6, 2022, 
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Companies Influenced by Their Committees,” New York Times, September 13, 2022, 
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list.html; Chris Marquette, “Mooney ethics inquiry probes alleged misuse of taxpayer dollars, tampering 
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probes-alleged-misuse-of-taxpayer-dollars-tampering-with-investigation/; Bill Allison, “Manchin Rakes 

https://thehill.com/homenews/house/3661016-congressional-approval-at-highest-point-in-2022-gallup/
https://thehill.com/homenews/house/3661016-congressional-approval-at-highest-point-in-2022-gallup/
https://www.pewresearch.org/politics/2022/06/06/public-trust-in-government-1958-2022/
https://www.nytimes.com/interactive/2022/09/13/us/politics/congress-members-stock-trading-list.html
https://www.nytimes.com/interactive/2022/09/13/us/politics/congress-members-stock-trading-list.html
https://rollcall.com/2022/04/05/mooney-ethics-inquiry-probes-alleged-misuse-of-taxpayer-dollars-tampering-with-investigation/
https://rollcall.com/2022/04/05/mooney-ethics-inquiry-probes-alleged-misuse-of-taxpayer-dollars-tampering-with-investigation/


93 

 

Breaches of official rules and special interest influence are often paired with instances 
of unethical personal indiscretions, adding more credence to the public’s dim view of 
Congress and its members.214 Despite its charge to work directly on behalf of the 
public, far too much of Congress’s work remains in shadow.  

This is made evident by the fact that congressional resources are inaccessible to 
entire swaths of the public. Historically, this has been a problem even in the most 
literal sense: The Capitol Hill complex does not even have pick-up and drop-off points 
compliant with the Americans with Disabilities Act. Issues of transparency and 
accessibility extend to Congress’s digital infrastructure. For example, Congress does 
not consistently offer closed captions and audio description for publicly streamed 
legislative proceedings such as committee hearings and floor speeches. Nor does it 
consistently post documents in machine readable, accessible formats. 

Furthermore, Congress has not meaningfully modernized its systems to keep pace 
with the needs of constituents in the 21st century. All too often, legislative branch 
activity is seen as an impenetrable mystery, navigable only by members of Congress, 
their staff, and well-resourced lobbyists who are familiar with archaic forms of record 
keeping and unintuitive archival practices. Differences of opinion on legislation are 
worked out behind closed doors, often by leadership, and rank and file members 
receive updated text sometimes just minutes before being expected to take a vote. Not 
only does this hurt members’ abilities to understand, let alone influence, legislation, 
this unnecessary complexity alienates constituents, and it ultimately undermines 
robust civic participation. Modern infrastructure could make it easy for constituents to 
track and monitor congressional activity. Without it, there is little opportunity for the 
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public to understand where those they’ve elected to represent them are making 
progress and where there is still need for additional reform.  

Bipartisan Hearings 
When the public does see Congress, it’s through hearings — and these hearings only 
highlight dysfunction and partisan bickering at the highest levels. One of the ways this 
manifests in the Senate is that committee leadership handpicks witnesses who will 
espouse their views on relevant hearing topics. While it is understandable that 
leadership would want to select witnesses whose personal ideologies align with their 
own, current Senate rules unfortunately undermine the credibility of these witnesses 
by failing to subject them to rigorous qualification requirements ensuring that they do 
not have conflicts of interest with respect to foreign governments or associated 
entities. If lawmakers seek to conduct productive congressional hearings, they should 
strengthen the integrity of Senate witnesses. 

Additionally, staffers — especially new staffers — often lack the experience and 
proper resources needed to ensure that congressional hearings are as bipartisan in 
nature as possible. This is a problem, because bipartisan hearings, as opposed to 
overly politicized hearings, make for more effective, fact-based, and responsible 
lawmaking.  

Representative Staffing 
Additionally, congressional office staffing does not truly represent the diverse makeup 
of congressional districts, creating a representation gap that only widens the divide 
between constituent needs and lawmakers’ policy decisions. Members of racial and 
ethnic monitory groups, veterans, and people with disabilities continue to fight for 
equal representation in the halls of Congress. While recent Congresses have been 
more racially and ethnically diverse than in the past, the legislative branch is still far 
from reflecting the diversity of the United States. But the lack of diversity among staff 
— especially at the highest levels — is alarming.215  

 

215 Maya King, “This Congress is the most diverse ever. But Hill staffers remain overwhelmingly white,” 
Politico, February 23, 2021, https://www.politico.com/news/2021/02/23/people-of-color-congress-
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One reason for this is because current salaries for junior Hill staff can be so low that 
many turn to family for support to live and work in Washington. Coupled with the 
persistent wealth and income inequality between white communities and Black, 
Indigenous, and Latine communities, low salaries directly contribute to the lack of 
diversity on Capitol Hill. Applicants who come from these communities and who are 
also low-wealth and low-income do not have the family support many colleagues rely 
on to make low salaries work and get a foot in the door.  

Without addressing barriers to even applying for staff positions, Congress will 
continue to struggle in gaining and retaining diverse staff, since insufficient salaries 
can cut out qualified candidates from low income households. Congress should be 
striving to be a place where diversity of all kinds is reflected in hiring — racial, 
socioeconomic, gender, and religious diversity are all necessary for our lawmakers 
and the public to benefit from legislation crafted with these different perspectives 
reflected in the process. Low pay drives job dissatisfaction and higher turnover rates, 
which ultimately impairs members’ ability to do their jobs effectively and efficiently.  

Furthermore, personal offices and congressional committees have maintained a high 
barrier to professional entry at even the internship level. They often require successful 
candidates to relocate to Washington, DC, to pursue an internship, which can preclude 
individuals from a more diverse range of socioeconomic backgrounds from taking 
advantage of the opportunity to learn about Congress’s inner workings, and position 
themselves well to become hired as full-time employees. 

Congressional Funding 
Part of the problem in addressing these issues is that Congress simply does not give 
itself enough funding. While in recent years the House significantly plussed up its 
Member Representational Allowance, which dictates each member’s office budget, the 
Senate has yet to give itself a similarly meaningful increase in funding.216 There will 
never be a politically expedient time for the legislative branch to allocate itself more 

 

216 Chris Cioffi, “What’s next for staffer pay on the Hill?” Roll Call, April 28, 2022, 
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resources, but failure to do so will only result in continued and worsening hampering 
of Congress’s ability to serve its constituents.  

Congress must improve its systems to better serve the American public. Bringing 
internal infrastructure and processes into the 21st century will help promote 
transparency, hold lawmakers accountable, and restore public trust in democratic 
institutions.  

Recommendations for Legislative Action 
Enhance accountability and transparency for members of Congress. Congress 
should include requiring additional reporting and disclosure around the use of 
Member Representational Allowance (MRA) funds for travel and other purposes. 
Furthermore, Congress should take steps to require that all financial disclosures and 
other similar required disclosures be filed electronically in machine readable formats. 
This would allow for better and more accessible record keeping, which would in turn 
allow the public to track members’ use of public resources more effectively.  

Expand access to and insight into Congress’s own internal procedures. Congress 
should ensure that accessible electronic copies of legislation that will be considered in 
committee, known as the “manager’s mark,” are uploaded to congressional websites 
no later than 48 hours before a committee hearing occurs. Similarly, Congress should 
centralize and publicize a database that, in real time, compiles amendments that 
lawmakers have filed prior to their consideration in committee or the floor.  

Promote accessibility of the Capitol grounds and other congressional resources. 
Congress should establish designated zones near accessible building entrances on the 
Capitol grounds for dropping off and picking up individuals with disabilities. These 
zones should comply with the requirements outlined in the Americans with Disabilities 
Act. Also, Congress should improve the accessibility of its official websites, which, for 
example, could include consistently integrating closed captions for video recordings of 
congressional hearings, floor speeches, and other business.  

Permanently adopt virtual resources for constituents. Congress responded to the 
COVID-19 pandemic by temporarily providing staff, fellows, and interns the option to 
conduct normal business on a virtual basis. While many offices have already returned 
to pre-COVID requirements that stipulate personnel must be physically present in the 
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workplace, Congress as a whole should consider permanently offering internships and 
select fellowships remotely. Virtual programs should comply with necessary 
cybersecurity protocols and background checks.  

Strengthen integrity of congressional hearings. While the House has already enacted 
internal rules governing who can act as a congressional witness, the same standards 
have not yet been adopted by the Senate. The Senate should enact similar 
congressional witness standards as the House, such as requiring individuals who testify 
to provide a thorough accounting of financial and professional relationships with foreign 
governments and associated entities that could compromise the integrity of their 
testimony. Both chambers should go one step further and include an enforcement 
mechanism to ensure that potential witnesses comply with these standards.  

Increase resources for members of Congress and congressional staff. Congress 
should increase its own budget by appropriating larger sums of money to fast-track 
technological modernization efforts, improve staff resources, and address accessibility 
concerns. Though each congressional office has the discretion to portion out salaries 
to individual staffers in a manner of their choosing, lawmakers should be mindful to do 
so in a way that is consistent with the principles of diversity, equity, and inclusion.   

Increase diversity of congressional staff. Congress should track and monitor the 
demographic characteristics of congressional staff in both the House and the Senate 
with the goal of adopting policies that facilitate hiring and retaining a more diverse 
workforce — particularly in more senior positions. While representation for racial and 
ethnic minority groups and veterans has increased on the Hill, offices still too often do 
not reflect the makeup of the districts or states they serve.  

Offer bipartisan oversight workshops. Congress should provide lawmakers and their 
staffs comprehensive resources about how to conduct impartial, fact-based, and 
bipartisan oversight. We recommend the Chief Administrative Officer works with the 
Congressional Staff Academy, the Congressional Leadership Academy, and 
organizations like POGO to provide workshops, trainings, and certifications focused on 
oversight authorities and best practices for applying them. This would promote 
effective congressional investigations that lead to lasting policy change, and increase 
civility between political parties. 
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Promoting an Inclusive Democracy that 
Rejects Authoritarianism  

By Sarah Turberville, director, and David Janovsky, policy analyst, The Constitution 
Project at POGO 

An ethical, accountable government that safeguards rights is only possible if our 
government is truly representative of the people it serves. Corruption and abuse of 
power thrive when people do not believe their votes matter or if they believe their 
votes won’t be counted. Voter suppression has long been a tool the powerful have 
used to prevent being held to account: As we’ve written before, “it rigs the rules for 
those who fear losing the game.”217  

Those in power have successfully manipulated and exploited our constitutional system 
to diminish equal and fair representation and to subvert elections in their effort to 
entrench power. And the January 6 insurrection showed that some elected officials 
themselves have been willing to undermine democratic governance. 

Voting and Elections 
A vicious cycle of gerrymandering in and by state legislatures has skewed 
representation in the House of Representatives.218 Due to the composition of the 
Senate, representation in that chamber is already inherently disproportionate to 
population.219 This imbalance is amplified using the filibuster, which allows senators 
representing a small minority of the country to block legislation supported by a large 
majority of the population. Finally, in two of the last six elections, the electoral college 
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has operated in a manner that has handed over the presidential election to the 
candidate without the most votes.   

Voters could naturally seek to elect officials willing to reform our system to protect 
our democracy. However, state legislatures across the country have engaged in a full 
assault on access to voting and in efforts to subvert the election once votes are cast. 
The Supreme Court has increasingly blocked enforcement of the Voting Rights Act.220 
Efforts to protect voting rights in Congress have been stymied by the Senate 
filibuster.221 Some state constitutions do contain more sweeping protections of the 
right to vote, but the Supreme Court may be poised to strike those down, or allow 
gerrymandered, partisan state legislatures to overrule them.222 

Lies about the 2020 election have taken hold among a small but dangerous segment 
of the population, resulting in the election of at least 179 election deniers to public 
office in 2022.223 (Fortunately, many other candidates for state-wide office who ran on 
election denial in 2022 failed.) Those lies about the 2020 election contributed in large 
part to the January 6 attack on the United States Capitol complex, the goal of which 
was to stop the certification of the 2020 election results so that Donald Trump could 
remain president.224  

In the wake of the Civil War, the 40th Congress recognized that elections won’t always 
be enough of a check to ensure that individuals who seek to disrupt our democracy 
through violence are kept out of office. In response, it amended the Constitution to 
include a section clarifying that individuals who have previously taken an oath to 
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224 House Select Committee to Investigate the January 6th Attack on the United States Capitol, Final 
Report, H.R. Rep. 117-663, (2022), 55, https://www.govinfo.gov/content/pkg/GPO-J6-
REPORT/pdf/GPO-J6-REPORT.pdf. 

https://www.nytimes.com/2022/01/19/us/politics/senate-voting-rights-filibuster.html
https://www.nytimes.com/2022/01/19/us/politics/senate-voting-rights-filibuster.html
https://www.brennancenter.org/our-work/analysis-opinion/how-independent-state-legislature-theory-might-change-our-elections
https://www.brennancenter.org/our-work/analysis-opinion/how-independent-state-legislature-theory-might-change-our-elections
https://www.washingtonpost.com/politics/interactive/2022/election-deniers-midterms/
https://www.govinfo.gov/content/pkg/GPO-J6-REPORT/pdf/GPO-J6-REPORT.pdf
https://www.govinfo.gov/content/pkg/GPO-J6-REPORT/pdf/GPO-J6-REPORT.pdf
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support and defend the Constitution but who go on to participate in an insurrection or 
rebellion against the government, or give aid and comfort to the enemies of the United 
States, are disqualified from holding public office again in the future unless a 
supermajority of Congress waives that disqualification.225 Individuals who previously 
took an oath of office but participated in or aided the January 6 attack acted either 
knowing that claims of election fraud were false or in the absence of any credible 
evidence of election fraud, and they pose a threat to our democracy.226 

False claims of election fraud have also led to a drastic increase in threats and 
harassment against election workers, which the federal government has hesitated to 
address with the necessary urgency. 227  The Department of Homeland Security 
reportedly shelved plans to protect election workers out of fears of appearing 
partisan, and a Justice Department task force to investigate criminal threats against 
election officials had brought only eight cases as of November 2022, despite receiving 
orders of magnitudes more reports of threats against election workers.228  

All of this combines to both undermine the very foundation of our democracy — free 
and fair elections — and to make legislative change to create a more effective and 
accountable government more difficult to achieve. 

 

225 U.S. Constitution amend. XIV, § 3. 
226 House Select Committee to Investigate the January 6th Attack , Final Report, 106 and 373-379 [see 
note 224]. 
227 Linda So, Peter Eisler, and Jason Szep, “‘Kill them’: Arizona election workers face midterm threats,” 
Reuters, November 6, 2022, https://www.reuters.com/world/us/kill-them-arizona-election-workers-
face-midterm-threats-2022-11-06/.  
228 Sean Lyngass, “DHS rejects plan to protect election officials from harassment as midterms loom,” 
CNN, September 20, 2022, https://www.cnn.com/2022/09/20/politics/dhs-rejects-proposal-protect-
election-officials-disinformation; Kate Hollan, Laura Romero, Lucien Bruggeman, and Soo Rin Kim, 
“Facing threats of violence, election officials are growing frustrated with DOJ task force,” ABC News, 
November 2, 2022, https://abcnews.go.com/US/facing-threats-violence-election-officials-growing-
frustrated-doj/story?id=92495137; Michael Wines and Eliza Fawcett, “Violent Threats to Election 
Workers Are Common. Prosecutions are Not,” New York Times, updated July 1, 2022, 
https://www.nytimes.com/2022/06/27/us/election-workers-safety.html. 

https://www.reuters.com/world/us/kill-them-arizona-election-workers-face-midterm-threats-2022-11-06/
https://www.reuters.com/world/us/kill-them-arizona-election-workers-face-midterm-threats-2022-11-06/
https://www.cnn.com/2022/09/20/politics/dhs-rejects-proposal-protect-election-officials-disinformation
https://www.cnn.com/2022/09/20/politics/dhs-rejects-proposal-protect-election-officials-disinformation
https://abcnews.go.com/US/facing-threats-violence-election-officials-growing-frustrated-doj/story?id=92495137
https://abcnews.go.com/US/facing-threats-violence-election-officials-growing-frustrated-doj/story?id=92495137
https://www.nytimes.com/2022/06/27/us/election-workers-safety.html
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The Supreme Court 
This problem also lays bare how the Supreme Court has become too powerful in our 
system.229 The lifetime tenure for Supreme Court appointments incentivizes a harmful 
level of chicanery in the appointment process. Too few hold these enormously 
powerful positions for too long, enabling the political branches to entrench their 
control on the levers of power far longer than the democratic process would permit 
them to do so in other branches. The unpredictable nature of Supreme Court 
appointments has also led to a lopsided selection process over the last 60 years, so 
that while each party has occupied the White House for roughly the same amount of 
time, Republican presidents have been able to appoint two-thirds of current Supreme 
Court justices.  

A bare majority of five people on the court who hold their positions for life can 
overturn laws duly passed by Congress or interpret laws to give them little meaning. 
The length and power of positions on the nation’s high court incentivizes partisans to 
seek hardened idealogues for appointment. On a simple majority vote, the Senate can 
pack the Supreme Court with partisans; however, due to the filibuster, Congress can 
only respond to the court’s decision-making by mounting a supermajority to pass new 
laws. 

The Office of Legal Counsel 
Congress’s inability to pass legislation, combined with the partisan capture of the 
courts, means that unilateral executive action is very often the only available means 
for beneficial policy change. This increases an already problematic trend towards 
expansion of executive power. Another force behind this expansion of power is the 
Office of Legal Counsel (OLC), an opaque but powerful part of the Department of 
Justice. While the OLC’s supposed mission is to provide the executive branch with the 
“best view of the law” on tough questions, even if that means blocking a proposed 

 

229 Task Force on Federal Judicial Selection, Above the Fray: Changing the Stakes of Supreme Court 
Selection and Enhancing Legitimacy, Project On Government Oversight (July 8, 2021), 
https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-
selection-and-enhancing-legitimacy. 

https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-selection-and-enhancing-legitimacy
https://www.pogo.org/report/2021/07/above-the-fray-changing-the-stakes-of-supreme-court-selection-and-enhancing-legitimacy
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action, in reality the office frequently rubber-stamps illegal and unconstitutional 
policies.230  

Under administrations of both parties, the OLC has consistently undermined 
constitutional protections and the separation of powers, approving torture, 
warrantless surveillance, and drone strikes against U.S. citizens, as well as 
indiscriminate stonewalling of congressional oversight.231  Much of this work is done 
in secret, as OLC claims it is exempt from transparency requirements.232 Reining in the 
office’s tendency to expand presidential power and bringing more transparency to its 
work will help address this fundamental imbalance.233 

In short, our system has become wildly out of balance, to the detriment of the public’s 
faith in our institutions and our government’s ability to conduct its affairs ethically, 
accountably, and in a manner that safeguards constitutional rights and principles. 
Transformative reform is necessary to ensure our democracy endures and that our 
government functions effectively, proceeds accountably, and respects constitutional 
principles. 

 

230 David Janovsky, “Rubber Stamp or Rule of Law,” Project On Government Oversight, March 23, 2021, 
https://www.pogo.org/analysis/2021/03/rubber-stamp-or-rule-of-law. 
231 Memorandum for the attorney general from John C. Yoo, deputy assistant attorney general, re: 
constitutionality of expanded electronic surveillance techniques against terrorists (November 2, 2001), 
https://www.justice.gov/olc/page/file/1154156/download; Memorandum for Alberto R. Gonzales, 
counsel to the president, from Jay S. Bybee, assistant attorney general, Office of Legal Counsel, re: 
standards of conduct for interrogation under 18 U.S.C. §§ 2340–2340A (August 1, 2002), 
https://www.justice.gov/olc/file/886061/download; Memorandum for the attorney general from David 
J. Barron, acting assistant attorney general, Office of Legal Counsel, Re: applicability of federal criminal 
laws and the Constitution to contemplated lethal operations against Shaykh Anwar al-Aulaqi (July 16, 
2010), https://www.justice.gov/sites/default/files/olc/pages/attachments/2015/04/02/2010-07-
16_-_olc_aaga_barron_-_al-aulaqi.pdf; Memorandum from Steven Engel, associate attorney general, to 
Pat Cipollone, counsel to the president, re: congressional oversight of the White House (January 8, 
2021), https://www.justice.gov/olc/file/1355831/download.   
232 Office of Legal Counsel, “OLC FOIA Electronic Reading Room,” accessed January 26, 2023, 
https://www.justice.gov/olc/olc-foia-electronic-reading-room. 
233 Breaking the Logjam Part 2: The Office of Legal Counsel’s Role in Shaping Executive Privilege Doctrine: 
Hearing before the Senate Judiciary Subcommittee on Federal Courts, Oversight, Federal Rights, and 
Agency Action, 117th Cong. (October 18, 2022), (statement of David Janovsky, Project On Government 
Oversight), https://www.pogo.org/testimony/2022/10/congress-can-rein-in-the-office-of-legal-
counsel.  

https://www.pogo.org/analysis/2021/03/rubber-stamp-or-rule-of-law
https://www.justice.gov/olc/page/file/1154156/download
https://www.justice.gov/olc/file/886061/download
https://www.justice.gov/sites/default/files/olc/pages/attachments/2015/04/02/2010-07-16_-_olc_aaga_barron_-_al-aulaqi.pdf
https://www.justice.gov/sites/default/files/olc/pages/attachments/2015/04/02/2010-07-16_-_olc_aaga_barron_-_al-aulaqi.pdf
https://www.justice.gov/olc/file/1355831/download
https://www.justice.gov/olc/olc-foia-electronic-reading-room
https://www.pogo.org/testimony/2022/10/congress-can-rein-in-the-office-of-legal-counsel
https://www.pogo.org/testimony/2022/10/congress-can-rein-in-the-office-of-legal-counsel
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Recommendations for Legislative Action 
Protect the right to vote. Congress should pass legislation that affirmatively protects 
the right to vote and to have one’s vote fairly counted. Congress should consider 
alternative vehicles, including a constitutional amendment to guarantee the right to 
vote, or legislation that would explicitly ban unequal treatment based on the political 
party administering elections. 

Enact legislation that creates a set term for Supreme Court justices. Congress 
should pass legislation that limits a justice’s Supreme Court tenure to 18 years and 
then allows them to transition to senior status or to active service on a lower Article 
III court afterwards, respecting the Constitution’s lifetime appointment provision. This 
single, 18-year term would bolster the court’s democratic legitimacy and create more 
predictability, allowing each president to appoint two Supreme Court justices during a 
single term (assuming the number of justices remains at nine).  

Expand and restructure the Supreme Court. Congress should enact legislation to 
increase the number of justices on the Supreme Court and require randomly selected 
panels to hear cases. This would increase the likelihood of interested justices being 
compelled to persuade others of their views, especially when the interested justice is 
not chosen to hear a case, and justices would likely need to moderate positions in 
order gain a majority consensus in a given case. The ability of the political branches to 
appoint specific individuals to the Supreme Court with the aim solidifying a specific 
voting block could also be reduced, serving to reduce the friction of Supreme Court 
selection. The court would necessarily need to be enlarged to enable it to sit in panels 
sufficiently randomized to serve these ends. This reform would disrupt static voting 
blocks and promote compromise and moderation on the Supreme Court.  

Enforce the disqualification clause where relevant. Congress should exercise its 
authority over its members to ensure that constitutionally disqualified individuals are 
not serving as lawmakers. The Constitution grants each chamber of Congress the 
exclusive power to judge the qualifications of its members, which includes the power 
to refuse to seat or to expel members under the disqualification clause. 

Create a comprehensive federal enforcement scheme for the disqualification clause. 
Congress should expand the reach of existing federal law that can be used to remove 
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disqualified officials from elected or appointed office so that the Justice Department 
and qualified individuals can bring enforcement actions against any federal official 
who engaged in insurrection or provided aid and comfort to enemies of the United 
States. This would ensure that the constitutional provision to keep insurrectionists out 
of public office is fully enforceable. 

Require the Department of Justice to publicly post Office of Legal Counsel opinions. 
The Office of Legal Counsel’s legal interpretations are treated as binding within the 
executive branch, and Congress and the public have the right to know the legal basis 
for executive branch actions.234 Congress should require OLC to publish all final, non-
classified legal interpretations from OLC, along with an index containing as much 
information on classified opinions as possible. This would better enable congressional 
oversight of this opaque but powerful office, and it could serve to deter its more 
radical legal interpretations. 

Create a Congressional Office of Legal Counsel. Unlike the executive branch, 
Congress does not have an authoritative source of legal analysis in defense of its 
institutional prerogatives. This puts it at a consistent disadvantage in disputes with 
the executive branch. Congress should create its own version of the Office of Legal 
Counsel, either by creating a new office or empowering each chamber’s counsels to 
work together. This would ensure more balance between the branches of government 
by empowering Congress to promulgate respected, persuasive legal opinions about its 
own authorities.  

Recommendations for Executive Action 
Help protect election workers against harassment, and prioritize investigation and 
prosecution of crimes against election workers. The administration should redouble 
its efforts to protect election workers against violent threats and harassment in the 
lead up to the 2024 elections. The Department of Justice should issue clearer 
guidance to FBI field offices and state and local governments about what federal 

 

234 Memorandum from David Barron, acting assistant attorney general, re: “Best Practices for OLC Legal 
Advice and Written Opinions,” July 16, 2010, 1, 
https://www.justice.gov/olc/page/file/1511836/download. 
 

https://www.justice.gov/olc/page/file/1511836/download
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criminal laws may be applicable to threats and harassment of election officials, and 
what constitutes a “true threat” as opposed to First Amendment-protected speech. 
The Department of Homeland Security should provide support to election officials 
seeking protection against doxxing, threats, and harassment. This would help ensure 
the safety of our election workers and the nonpartisan administration of our elections 
moving forward.  

Reform OLC’s internal practices and standards to ensure it provides an objective 
view of the law. The president should direct the attorney general to oversee an update 
to the OLC’s best-practices procedures to include verifying the factual predicates of 
proposed executive actions and ensuring that counterarguments are adequately 
addressed. The Justice Department should then rigorously hold OLC attorneys 
accountable to those higher best-practice standards. Taking these steps would 
improve the quality of OLC’s legal analysis and reduce opportunities to abuse the 
office’s authority. 

Review OLC opinions and withdraw those that undermine core constitutional 
principles. The president should direct the attorney general to review final OLC 
opinions and rescind those that undermine constitutional principles, including civil 
liberties, the separation of powers, and Congress’s power to declare war, among 
others. While the office has recently disavowed a handful of harmful opinions, it has 
also taken the misguided stance that it will not proactively review its past work.235 
This is not a neutral position: It leaves untold dangerous legal positions in place within 
the executive branch, where they are considered binding. Identifying and rescinding 
legal opinions that take unjustifiable positions will strengthen the rule of law and 
promote trust in essential public institutions while simultaneously safeguarding 
integral constitutional principles. 

 

 

235 Breaking the Logjam Part 2: The Office of Legal Counsel’s Role in Shaping Executive Privilege Doctrine: 
Hearing before the Senate Judiciary Subcommittee on Federal Courts, Oversight, Agency Action, and 
Federal Rights, 117th Cong. (October 18, 2022) (statement of Christopher Schroeder), 
https://www.judiciary.senate.gov/meetings/breaking-the-logjam-part-2-the-office-of-legal-counsels-
role-in-shaping-executive-privilege-doctrine. 
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Enforce the disqualification clause where relevant. Federal law empowers the 
attorney general and the U.S. attorney in the District of Columbia to bring quo 
warranto actions against government officials in DC who violate the disqualification 
clause. Strict enforcement of this constitutional provision serves to protect our 
institutions from threats against democracy that come from within. 
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