September 5, 2013

Department of Health and Human Services

Centers for Medicare and Medicaid Services
Attention: Physician Data Conunents

Hubert H. Humplrey Buildmng

Office 341D-05

200 Independence Avenue, SW

Waghmgton, DC 20201

Via emailto Physician Data Conuments(@cms hhs.gov

Re:  Request for Public Comments on the Potential Release of Medicare Physician Data

We, the undersigned orgamzationg, dedicated to advancing government transparency and
accountability, welcome the opportumty to respond to the Centers for Medicare and Medicaxl
Services’ (CMS ) request for public conuments on the potential release of Medicare physician
data. We wwge CMS to uphold ts stated commiutment to trangparency and adopt a policy to
promyptly diclose, n an open format, payment data, with as much detail as practicable while
protecting patient privacy.’

Public interest in disclosure of pavment data

There 1z a strong public mterest in dxclosure of Medicare payment nformation, mclhiding the
amounts of payments made to particular medical providers.

The public has a findamental right to know how goverrment spends public fimds.* Medicare
expenditures represent a significant portion of the public finds spent each year by the federal
government — an estimated $555 billilon 112012, The program alto mmpacts many Americans — it
covered more than 49 million beneficiaries in 2012.*

Medicare spendmg has also attracted public attention due to concerns about fraud or waste m the
program. Medicare reported inproper payments estimated at more than $44 billion n 2012 ™
Greater dxclosure of Medicare spending could help deter firaud and waste and detect #t when 1t
ocaurs. Infact, the former chair of the Recovery Accountability and Transparency Board
suggested that the mcreased transparency of payments tnder the American Recovery and
Reinvestment Act of 2009% deterred fiaudsters fiom targeting recovery programs, specifically as
compared to Medicare.” When the Wall Street Journal was able to access a subset of the
Medicare payment data, 1t successfully demonstrated the abality of journalists to use the data to

! CMS should also revoke its previous policy, published at 45 FR. 79172.
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identify suspicious practices through its groundbreaking 2010 series™ — and was a finahst for a
Pulitzer Prize as a result.™

Additionally, disclosure could support pubhic health and safety by enabling greater public
understanding of medical practices. For nwtance, ProPublica and 77e Washmgton Post used
Medicare data identifymng providers for then groumdbreaking series on prescription drugs A
finding “hazardous prescribing practices.”™ Furthermore, releasing payment data could irform
dizcuggions about the growmyg costs of health care, mcludmg dgparate prices charged to drfferent
patients and nsurance compaies ™

Medical businesses do not have a privacy interest in Me dicare payments

In owr view, CMS 15 obligated to release payment data if requested under the Freedom of
Irformation Act (FOIA).™ Recent developments support the position that payment data should
not be considered exempt from disclosure under FOIA’s Exemption 6.*"

Medicare payments are commercial trangactions for gervices and goods rendered ina
professional context. In its 2011 decwion in Federal Commumications Commission v. AT&T, the
Supreme Court made clear that corporations do not have “personal privacy” for the purposes of
FOIA’s Exemption 7(C), which uses the same plwase as Exemption 6 ** In that opinion, Chief
Tustice Roberts pomted to the distinction between conumercial and personal mterests, notig,
“We often te the word ‘personal’ to mean precisely the opposite of business-related. ™
Becauge the amount that CMS pays to medical busmesses i clearly “busmess-related.” we
suggest that there 1z hkewise no personal privacy mterest i the dxclosure of such amounts. If
that 1z the case, then Exemption 6 catmot be wtred to withhold such niformation, and CMS &
requured to releaze such nformation mresponse to FOIA requests. Moreover, even if any
personal privacy imterest did exist, i would be outweighed by the strong public mterest m
disclosure.

Indeed, to treat such miformation as exempt would create a tremendous disparty among
recipients of federal fimds. Under the Federal Fundmg A ccountability and Transparency Act of
20006, all expenditures of federal fimds — mchiding contracts, grants, purchases, and other forms
of fmancial assistance — of $25,000 or more must be disclosed on a public website ™ All entities
that recerve federal fnds are covered by such dizclosure requurements, mehiding sole
proprietorships. Wlile Congress did not specifically address Medicare payments under the law,
we gee 1no logic by which medical providers would have a privacy mterest m the amount of
federal fimds recewed, while providers of non-medical services and goods would have no such
mterest.

? However, we agree that CMS should not publicly disclose information that would idertify individual patients.
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CMS should adopt a policy to disclose granular data in an open format

Given the strong pubhic mterest m disclosure and the fact that payment mformation should not be
exempt under FOIA, we urge CMS to adopt a policy to promptly dizclose, i an open format,
payment data, with as much detail as practicable while protecting patient prvacy.

Under FOIA, CMS is obligated to provide records in the format requested ** In addition, CMS
should alvo, ag rezowrces allow, construct a publicly accessible database to proactively dizclose
payment data. Proactwve dizclosure, wthout watting for FOIA requests, will make the data most
accessible and avoid duplicative FOIA requests. CMS should release as mmich detail as
practicable while protecting patient privacy, wlich will best facilitate mvestigation and research.
Data should be dizclosed m an open, machme-readable, and well-documented format, m
compliance with the government-wide open data policy ™™

Conclusion

We appreciate the opportunty to respond to CMS’s request for public conunents on the potential
release of Medicare physician data. We appreciate you takimg our recommendations mto
congideration If youhave questions about our conunents or want to discuss the msues finther,

please feel fiee to contact us.
Sincerely,

Article 19

Cauge of Action

Center for Effective Government (formerly OMB Watch)
Center for Public Integrity
Essential Information

Health Care for Ameria Now
Liberty Coalition

National Priorities Project
OpenTheGovernment.org

Project On Govermunent Oversight
Public Citizen

Society of Professional Journalists
Sunlight Foundation

Taxpayers for Conmmon Serxe
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! See U.S. Senate, Commiittee on Homeland Security and Governmental Affaws, Federal Funding Accountability
and Transparency Act of 2006: Report Tagether with Additional Views to Require Full Disclosure of All Entitizs
and Organizations Receiving Federal Funds (to acconmpany S. 2590) (S.Rpt.109-329), Washmgton: Govermmunent
Printing Office, 2006, p. 3 (“Greater transparency allows taxpayers to judge whether government fimds are being
uzed for purposes they congider valiable, or whether spending in certain areas i excesgive or wastefull It alzo
allows the public to better inderstand, aszess, and appreciate the scope and value of federal mvestinents i thear
comnmuities and to more fully participate m shaping priorities for Federal spending ™).
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