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STATEMENT OF RELATED CASES 

 This case has not previously been before this Court. Counsel is unaware of 

any appeal in or from the same agency decision that was before this or any other 

appellate court. Counsel also is unaware of any cases pending in this or any other 

court that will be directly affected by this Court’s decision in the pending appeal.  
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JURISDICTIONAL STATEMENT 

 The Merit Systems Protection Board (“MSPB” or “Board”) had jurisdiction 

for Petitioner MacLean’s Individual Right of Action and removal action appeals 

pursuant to 5 USC §§1221 and 2302.  This Court has jurisdiction to review the 

MSPB’s final decision pursuant to 5 USC §7703. The MSPB decision appealed 

from is a final decision resolving all issues in the case, dated July 25, 2011. 

Appendix (“A”)1-26. This appeal was timely filed on March 9, 2012.  

STATEMENT OF THE ISSUES 

1. Can MacLean be terminated for an unauthorized, bad faith disclosure of 

Sensitive Security Information (“SSI”), when there was widespread 

confusion among Agency experts whether restrictions applied; the 

context was not discussed in training or other written notice, and the 

information did not have restrictive markings or other controls required 

by agency regulation? 

2.  Can the Board uphold a termination for misconduct not included in 

Agency charges? 

3. Did the Board have substantial evidence to uphold termination based on 

intent, when it neither followed its own standards for assessing 

MacLean’s testimony, nor made credibility determination for the 

Agency’s only witness? 
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4. Did the Board have substantial evidence to uphold termination based on 

intent, when due to erroneous citations there is nothing in the record 

relevant for the charges in  MacLean’s two statements on which it based 

its judgment? 

5. Did the Agency uphold its Douglas responsibilities to consider criteria 

for penalty selection, when MacLean was the only employee ever 

terminated for an unauthorized SSI disclosure; and it ignored positive or 

no assessments for all other criteria except those relevant to intent, 

without making any inquiry to him about his intentions?  

6. Did the Board err by upholding Agency compliance with Douglas, when 

it failed to consider uncontested evidence that agency officials with 

undisputed animus toward MacLean were responsible for the contents of 

the final decision, which the Deciding Official did not recall 

participating in drafting, and signed without revision? 

7. Did the Board err by holding that MacLean’s termination upheld the 

efficiency of the service after he sparked Agency correction of its self-

described “mistake” with grave risks to national security, when it also 

held that MacLean acted in good faith to protect the public and 

succeeded, without disruption beyond administrative burdens correcting 

the mistake? 
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8. Did the Board err by failing to consider the Code of Ethics’ relevance to 

assess whether termination for unprotected activity serves the efficiency 

of the service, when an employee’s actions correct a mistake that 

significantly threatens public safety but causes un-quantified 

administrative burden? 

9. Did the Board err by failing to adequately consider whether a retaliatory 

investigation for outside activities protected under 5 USC §2302(b)(10) 

and the First Amendment provided the basis for charged misconduct on 

which his termination is based?  

10.  Did the Board err by holding that agency regulations required by 

Congress qualify as “law” and cancel protection for public disclosures, 

when that interpretation violates all relevant statutory construction rules, 

and legislative history without exception or qualifier specified that 

regulations are not “law” under 5 USC §2302(b)(8)(A)?  

11.  Did the Board err by holding that the phrase “detrimental to the safety 

of passengers in air transportation” constitutes a “specific” prohibition 

on disclosure to cancel protection under §2302(b)(8)(A)? 

12.  Did the Board err by accepting Agency SSI regulations as sufficiently 

“specific” prohibitions to cancel protection under §2302(b)(8)(A), when 

they did not address the status of information without restrictive 

markings or other controls required by the same regulations?  
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STATEMENT OF THE CASE  

Following a September 13, 2005 proposal, A27-29, the Agency terminated 

MacLean, effective April 11, 2006, for an unauthorized disclosure of SSI.  A30-32.  

MacLean appealed to the MSPB. Prior to an initial decision, the Ninth Circuit 

Court of Appeals reviewed whether the relevant information constituted SSI, since 

it was not marked as required by Agency regulations. MacLean v. Dep’t of 

Homeland Security, 543 F.3rd 1145, 1152 (9th Cir. 2008)(“MacLean”), held that the 

information was SSI, but added he could contest his termination at the Board by 

raising the lack of clarity of 2003 “sensitive security information” regulations to 

prove he made the disclosure with a good faith belief the information did not 

qualify as sensitive security information. 

After the Ninth Circuit ruling but on interlocutory review prior to an Initial 

Decision (“ID”), in MacLean v. Dep’t  of Homeland Security, 112 M.S.P.R. 9 

(2009)(“MacLean I”), the Board denied MacLean’s Whistleblower Protection Act 

affirmative defense. It held that Agency SSI regulations could qualify to prohibit a 

disclosure by “law,” thereby removing protection otherwise available under 5 USC 

§2302(b)(8)(A). On May 12, 2010 the Administrative Judge (“AJ”) issued an ID 

upholding the termination. A33-74. 

Prior to the Board’s final decision on MacLean’s subsequent Petition for 

Review, Representatives Dennis Kucinich and Carolyn Maloney filed an amicus 
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brief with the Board in support of MacLean.  A75-97. In MacLean v. Dep’t of 

Homeland Security, 2011 MSPB 70 (2011) (MacLean II), A1-26, the Board upheld 

the AJ’s decision. It modified MacLean I by creating a distinction within agency 

regulations: those required by Congress qualify as “law,” but that those merely 

“authorized” do not and cannot cancel otherwise-available WPA rights.  

STATEMENT OF FACTS 

 MacLean began Federal service on May 20, 1996 as a Border Patrol Agent. 

A184. After the September 11, 2001 (“9/11”) tragedy he applied to the Federal Air 

Marshals Service (“FAMS”), and was in the first graduation class after the 

hijacking. A185-86. Prior to termination, he was not the subject of any disciplinary 

or adverse actions.  

Material facts began on July 26, 2003, when MacLean and all other FAMs 

received emergency notice of a terrorist hijacking threat for the same long distance 

aircraft used during the 9/11 attacks, but with a more ambitious scope also 

targeting European capitals and Pacific coast cities. Warnings came from the Saudi 

Arabia government, Federal Bureau of Investigation, State Department, and 

Department of Homeland Security (“DHS”).  DHS’s suicide hijacking warning 

detailed a very specific plan to attack European, Australian and East Coast targets.. 

A98-99.  The DHS Office of Intelligence & Analysis issued a May 18, 2006 report 

that confirmed the foiled hijack plot. A104. Federal homeland security offices went 
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into emergency mode. From July 26-28, 2003 every FAM had a face-to-face office 

briefing about special precautions to thwart the imminent attack. These mandatory 

briefings were unprecedented, never occurring before or since. A.187-89. 

A day or two after, however, all FAMs received an uncontrolled cellular 

phone text message to cancel hotel reservations associated with missions requiring 

them to Remain Overnight (“RON”). These flights were for the same long distance 

trips targeted in the July 26 alert.  A187-95. 

Agency regulations limit SSI mobile transmissions to an encrypted, 

password-protected secure device. configured for sensitive transmissions. The text 

message was not, instead going through unsecure cellular phones. A190, 195-200.  

By contrast with strict security for the briefings, the text was sent without any 

warnings, restrictions or markings denoting SSI or classified information. Any 

AT&T Wireless customer or non-Agency employee with a former Agency 

employee’s Nokia number, received a copy of the text message. A198, 200-03.    

Similarly, Agency regulations require a security plan for maintenance and 

earliest possible destruction of SSI. There was none. A196-97, 200.Regulations 

require SSI to be kept in a secure, restricted area.  The text message was not. A191, 

196-97. MacLean felt it was broadcast like a person using a bullhorn in a public 

plaza. A203.  
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He immediately called other agents around the country, who confirmed 

receiving the same message. Thinking it must be a joke or mistake, he went to a 

supervisor, Roger Scoffield, who explained the Agency had run short of funds and 

needed to reduce hotel costs. He added that the decision was “crazy” and “nuts,” 

but it came from headquarters so nothing could be done. When speaking  with 

Scoffield, MacLean did not perceive the text message was SSI, because there were 

no restrictive markings or other controls. A191, 204-07. While the lack of security 

was unusual, for MacLean the information’s status was not an issue when raising it 

to a supervisor. As he testified at deposition,  

Question: In discussing the cancellation of RON missions, with Mr. 
Scoffield, did you know whether or not you, were discussing sensitive 
security information? 
Answer: It did not matter.  

  Question: Why didn't it matter? 

Answer: Because the law was being broken and the public was being 
endangered, and it was an abuse of, authority. Public lives were at 
risk. It did not matter to me whether it was, confidential, law 
enforcement sensitive, or, classified information. (emphasis added) 
A208-09.  
 
 MacLean also made calls to three separate DHS/OIG field offices to report 

the order as illegal, finally reaching an agent who also said nothing could be done. 

A201, 210-13; 207.      
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MacLean was severely troubled about vulnerability from abandoning 

terrorist defenses during an emergency alert, and was unwilling to give up so 

easily. As a result, he anonymously contacted a reporter with congressional 

connections, Mr. Brock Meeks of MSNBC.  MacLean read the text message to  

Meeks, who promised to get the information to senators immediately. A216-17.    

MacLean said nothing about particular flights. A191-92.  

MacLean did not think he was violating the law or disclosing restricted 

information. His perspective was to follow his duty by challenging public 

endangerment that violated the law’s purpose, as stated in 49 USC 44917:  

“[D]eployment of Federal air marshals on ... nonstop, long distance flights, such as those 

targeted on September 11, 2001, should be a priority. A202-03, 218; 219, 190. This 

has been MacLean’s perspective in every instance where the record addresses this 

issue, whether as testimony or documentary evidence.   

He was hardly alone. Matthew Issman, former Joint Intake Director for the 

DHS Immigrations and Customs Enforcement/Office of Professional 

Responsibility (“ICE/OPR”), was responsible to prevent secrecy breaches. He 

concluded that MacLean did not release any sensitive or classified information. 

A115-17, 220.  When MacLean spoke with his supervisor and OIG officials about 

canceling the missions, none cautioned that he should treat the order as SSI. A210-
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12, 202-03. That was consistent with Employee Relations Special Agent in Charge 

Maria del Carmen Perez, A118-19, who was unsure if the disclosure warranted 

termination, partially due to the text message’s lack of specificity.   

 The most significant confused peer was the eventual deciding official for 

MacLean’s termination, Mr. Frank Donzanti. The following exchange occurred 

after his testimony confirming the long list of Agency SSI policies not complied 

with for the text message. 

Question: So I’m asking if that [his answers on compliance with 
Agency policy] would have raised any questions in your mind 
whether the Agency treated this information as SSI?” 
 
Answer: “Yes. It would have.”  A221, 196-97, 222-24.  
 

He also inconsistently testified at hearing that anyone should have known the text 

message was SSI. A225.  

On July 29, 2003 Mr. Meeks filed a story.  A135. The next day national 

leaders reacted. MacLean’s perspective was shared by U.S. Senator Hillary Clinton 

(“extreme[ly] concern[ed]”) A148;  U.S. Senator Frank Lautenberg (“furious”) 

A140; Senator Charles E. Schumer (“incredible”) A150; and Congresswoman 

Carolyn Maloney of New York (“boneheaded”) A152-53.  All expressed outrage 

and urged the Agency to reverse its decision.  
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At a press conference, Senate leaders threatened hearings. Senator Boxer 

added: 

I want to thank the air marshals who came forward and told the 
truth about what was going on within their Agency and bringing this 
issue into the spotlight,’ said Sen. Barbara Boxer, D-Calif., during a 
news conference.  (emphasis added) A154  

Within 24 hours, DHS announced the canceled the plan as “premature and a 

mistake.” A155. The hijacking was prevented.   

 The incident left a deep impression on MacLean, who weeks after co-

founded a FLEOA TSA/FAMS chapter with Los Angeles FAM Frank Terreri to 

challenge Agency mismanagement.  FLEOA’s primary, active goal was to 

challenge and end headquarters security breaches, including routine exposure 

of undercover air marshals’ identity. A228; 139-40; 155-59.  

FLEOA and MacLean believed the Agency was risking catastrophe through 

illegality, gross waste of funds, abuse of authority and overall gross 

mismanagement that endangered public health and safety.  They challenged sloppy 

practices that could expose undercover agents and undermine their ability to stop 

the next attack. Examples included -- forcing agents to show security credentials in 

front of other passengers; permitting hotels to advertise that undercover agents 

were staying there; dress codes that contrasted sharply with civilian passengers; 

and repeatedly divulging SSI to the media. A130-31; 230-41.     
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MacLean’s concerns were well-taken. As Mr. Issman explained,  

As a Federal law enforcement officer myself who traveled armed 
frequently in and out of Washington DC area airports, I observed first 
hand FAMs on my flights trying to carry out their missions under 
ridiculous and onerous circumstances. It was not just the fact that they 
were required to wear suits and ties and maintain military-style 
grooming, but the plainly obvious way they were being escorted by 
uniformed officers up exit lanes to bypass airport security checkpoints 
and then get pre-boarded in plain view of the general passengers. Any 
individual who cared to observe this folly could pick out and identify 
the FAMs for any given flight or airport by simply watching the gate 
and exit areas. A115. 

When the agency ignored or rejected these concerns, FLEOA actively and 

publicly protested through disclosures to Congress and the media. MacLean was a 

primary spokesman, repeatedly exposing and challenging alleged security breaches 

by former TSA/FAMS Director Thomas Quinn and headquarters staff. He made 

disclosures to, inter alia, Agency management, the OIG, ICE/OPR investigators, 

congressional offices and committees, and national electronic and print reporters, 

including more to Mr. Meeks that climaxed in a September 11, 2004 anonymous 

NBC Nightly News television appearance Meeks produced and for which 

MacLean later was placed under investigation. A129-32.  FLEOA specifically 

targeted Quinn. A165-67. MacLean and other FLEOA leaders’ advocacy led to a 

May 25, 2006 House Judiciary Committee report, “In Plane Sight: Lack of 

Anonymity at the Federal Air Marshal Service Compromises Aviation and 

National Security.” See n.1, infra. It harshly attacked TSA/FAMS mismanagement. 

A166, 242. On August 10, 2006, the U.S. Office of Special Counsel (“OSC”) (File 
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number DI-06-1620) found a substantial likelihood Terreri’s parallel whistleblower 

charges were correct, and ordered an investigation..  

Throughout, Agency headquarters responded with unrestrained hostility 

toward TSA/FAMS FLEOA leadership. A116-17.Tactics included chain 

investigations, involuntary administrative leave and public humiliation. To 

illustrate, after suspending and placing Mr. Terreri under investigation on charges 

all later withdrawn in an OSC settlement, the Agency bypassed procedures 

requiring surrender of his service weapon, badge, and credentials at a secure, 

discreet law enforcement facility. Instead, Donzanti ordered two supervisors to 

Terreri’s front yard, humiliating him in front of family and neighbors.1  This 

occurred days after FLEOA’s Executive Board issuing an unprecedented vote of 

no confidence in Director Quinn.  

On August 11, 2004, Quinn began seeking retaliatory investigations of 

FLEOA leaders. He sent the DHS/OIG a complaint requesting a criminal 

investigation of MacLean and other chapter executive officers. A168-70.  On 

February 11, 2005 he sent another, to ICE Assistant Secretary Michael J. Garcia, 

charging that the FLEOA TSA/FAMS Agency Executive Board Officers were 
                                                 
1 As indicated in the House Judiciary Committee’s May 25, 2006 report, “In Plane 
Sight: Lack of Anonymity at the Federal Air Marshal Service Compromises 
Aviation and National Security,” after ICE/OPR investigated and cleared  Terreri 
of multiple allegations – including “unauthorized release of sensitive, secure or 
classified information” – subsequent MacLeain deciding official Donzanti delayed 
six weeks before informing Terreri and placing him back on active duty.” A167. 
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“disgruntled,” ‘malicious,” “obscene,” “irresponsible,” “abusive,” and part of a “de 

facto labor organization.” A177-83. He publicly accused them of being 

“disgruntled amateurs,” “insurgents,” and “terrorists” in a February 9, 2007 Wall 

Street Journal A116, 175. 

The harassment was extraordinary. As Mr. Issman wrote to Congress: 

I was incredulous at the steady stream of allegations from Director 
Quinn and his Assistant Director Kent Jeffries, requesting [my office 
begin ] investigations of FAM Terreri and other vocal FAM FLEOA 
Agency Chapter Vice Presidents for frivolous charges. A116.  

 
Quinn’s hostility towards FLEOA specifically targeted MacLean as a vice 

president and executive board member. Id., A177-83. He was placed under close 

scrutiny. The headquarters Policy Compliance Unit (“PCU”), which handled 

Internal Affairs, reported directly to Quinn, and was staffed by long times 

associates, even obtained the military records for MacLean’s father.  Id. ___  

Undeterred, as part of FLEOA advocacy MacLean made a September 11, 

2004 camouflaged appearance on NBC Nightly News arranged by Meeks. He 

continued to protest repetitive headquarters management security breaches of SSI 

that exposed undercover FAMs. There are no charges that MacLean himself 

disclosed SSI during the interview. Although disguised, his voice was 

recognizable. A187.  Five days later, Las Vegas Assistant Special Agent in Charge 

Gregory Korniloff requested DHS’s ICE/OPR to investigate: 
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Las Vegas Field Office (LASFO) based personnel believe Federal Air 
Marshal (FAM) Robert J. MacLean to be the hooded FAM “Mike” 
who appeared on NBC Nightly News on 9/9/04. The FAM 
complained of FAMS policies, implying that terrorists can easily 
identify and cut FAM’s throats if dress code policies were not 
changed. If substantiated, his appearance would be in violation of 
internal directives. A127, 243.  
 

 ICE/OPR did not treat the allegations with urgency, or even contact 

MacLean until after Quinn’s second, February 11, 2005 request for investigation, 

A177-83,  branding MacLean and other FLEOA leaders as “abusive, … malicious, 

obscene, irresponsible, defamatory, disparaging, and disrespectful.” A178-79.”  

Quinn explicitly grounded the request on MacLean’s FLEOA role:  

[MacLean] is active in FLEOA and serves as Executive Vice 
President of the FLEOA FAM Executive Board. . . . MacLean is also 
Executive VP of FAM FLEOA and the subject of a pending ICE OPR 
investigation for having appeared on NBC Nightly News wearing a 
hood to mask his identity. MacLean is a former USBP from the San 
Diego Sector which is the home of local 1619. [This is (t)]he same 
union local that FAM Frank Terreri was formerly president of. A179.  
 

 On May 4, 2005, ICE/OPR investigators interviewed MacLean and 

confirmed two allegations related to the 2004 NBC Nightly News appearance. 

A122-23.  MacLean signed an affidavit they prepared, A133-36, primarily 

summarizing documents he provided. It stated he had “no regrets and no remorse” 

about working with Mr. Meeks for the September 2004 NBC Nightly News 

interview.  He explained that relevant government authorities and congressional 

offices “all ignored my complaints and would not follow them up with 
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investigation, . . . [and] reporting these gross mismanagement issues has resulted in 

immediate and positive change in deadly [TSA/]FAMS policies.” A134-35.    

 ICE/OPR investigators concluded by asking if there were other disclosures. 

Because it would be illegal to withhold information, MacLean then submitted the 

full history of his disclosures to Meeks.  Although there was only cursory 

discussion, he provided investigators with hard copies of corresponding articles, 

including Meeks’ 2003 report identifying a text message that  cut off RON with no 

geographic limitations:  

SEVERAL AIR marshals contacted by MSNBC.com Tuesday 
confirmed that they were alerted via text messages on their TSA-
issued cell phones to check their schedules for changes. 
 
All overnights, starting from August first through the ninth, were 
canceled,” an air marshal told MSNBC.com. “My [supervisor] told 
me overnights for all [field offices] were being canceled for an 
indefinite amount of time,” said the air marshal, who requested 
anonymity. ” A135.  
 

 The ICE/OPR-drafted affidavit presented MacLean’s concerns from his 

vantage point in the Las Vegas office, a detail he did not find significant at the 

time. The affidavit read,  

I informed Brock Meeks that all Vegas FAMs were sent a text 
message to their Government issued mobile phones that all RON 
(Remain Overnight) missions up to August 9 would be canceled. My 
supervisor told me that the Service ran out of funds for overtime, per 
diem, mileage and lodging. A130.   
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Like every other audience – public, private, governmental, or 

nongovernmental – MacLean told ICE/OPR that while all Las Vegas FAMS 

received the affidavit, it was distributed nationally. Being stationed in Las Vegas 

he could only witness the message sent to FAMs there, not all other messages sent 

nationally. But Supervisory FAM Scoffield and others across the country 

confirmed for MacLean that the plan was national.  

Under the Freedom of Information Act, MacLean also obtained a transcript 

of his oral responses to the ICE/OPR investigator’s questions. He appeals the 

Board’s rejection of his motion to accept the transcript as new evidence and moves 

this court to reopen and supplement the record with it.2 

                                                 
2 The Board provided two grounds – 1) it was previously available; and 2) whether 
MacLean believed the text message was SSI would not change its findings due to 
strict liability for releases. A22. The transcript was neither material nor relevant, 
however, until the AJ rewrote the history of MacLean’s ICE/OPR interview in 
ways he cited as dispositive for findings on credibility and penalty.  

As will be discussed below, the AJ rejected all MacLean’s credibility based 
on an alleged inconsistency whether the message was sent nationally or only to Las 
Vegas. This was not raised before hearing, and only in brief  passing at hearing. 
Second, while there may be strict liability for release of SSI, the penalty is 
discretionary.  

Further, the AJ and Board’s primary basis to approve termination was that 
MacLean declared no remorse or regret for the 2003 Meeks disclosures. The 
transcript, however, demonstrates that the remark concerned his 2004 television 
appearance, for which he is not charged with misconduct.   

Since neither issue was discussed at hearing. It serves the interest of justice 
to establish an accurate record for these subjective judgments based on false 
premises.  See Coleman v. Dep't of the Treasury, 88 M.S.P.R. 266, 268 (M.S.P.B. 
2001), and Fleming v. Dep't of Labor, 97 M.S.P.R. 341, 344 (M.S.P.B. 2004)   
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The ICE/OPR affidavit is the only instance where MacLean even mentioned 

Las Vegas. Every other record communication has him referring solely to a 

national text message. Further, he did not tell ICE/OPR that the message was 

limited to Las Vegas FAMs. The transcript verifies that the subject did not come 

up whether all FAMs or only Las Vegas FAMs received the message. MacLean 

introduced the issue in general terms, and handed over to investigators a ready-

made folder of several MSNBC articles, one which was the July 29, 2003 Meeks 

article. A135-42. ICE/OPR investigators summarized the article to include in the 

signed statement. While referencing Las Vegas receipt, the statement does not say 

Las Vegas was the only region to receive it.3  

MacLean emphasized to ICE/OPR that he believed he stopped illegality, 

rather than engaged in it. He stated that, to his knowledge and belief, he had never 

disclosed any SSI or classified information:  “MACLEAN denied knowingly 

                                                 
3 MacLean suggests that the discrepancy reflects report writing that needed 

an edit. He did not even notice the distinction before hearing.  Based on later 
detailed subsequent review, there were other mistakes , such as substituting “2004” 
for 2003 disclosures to Meeks., and referencing a 2004 MSNBC story as occurring 
in 2003.  A129-32.    

To MacLean, the distinction was irrelevant. For him what mattered to 
inherently constitute SSI was information that involved a specific flight and could 
expose an undercover agent. The Las Vegas Region covers international and 
numerous airlines hub airports, with a volume in the hundreds to thousands daily. 
The difference between regional and national volumes was immaterial to 
MacLean. Both were different from specific flights.  
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releasing, in any form, sensitive, secure, or classified information to any 

unauthorized parsons groups, or associations.” A123. 

In every context of the record, without qualifier, exception or inconsistency, 

MacLean summarized an identical perspective for what he believed is organically 

SSI without a marking: information about specific flights that could identify 

individual undercover agents. That meant flight numbers, seating assignments, 

arrival gates, or other information that gave away the FAM’s identity. A244-50.  

On June 16, 2005, ICE/OPR submitted its Report of Investigation (“ROI”).  

There was no sense of urgency to act, and MacLean continued working 

unrestricted and uninterrupted. He stayed on flying active duty over four months 

between May 4, when he admitted to being a source for the July 29, 2003 MSNBC 

article, and September 13 when the Agency proposed removal and removed him 

from active duty on grounds that he – (1) appeared on NBC Nightly News without 

advance permission; (2) made other unauthorized media communications; and (3) 

revealed SSI to Meeks in his July 29, 2003 disclosure. A27-29. Although MacLean 

was placed on leave, for another five months he remained unrestricted from the 

Agency’s secure Internet portal, with unfettered access to all the Los Angeles field 

office’s SSI-marked mission schedules. Nor was there any action to suspend or 

remove MacLean’s security clearance. Donzanti said it would have taken too long, 

but when pressed conceded the action could be completed in days to a month, and 
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was carried out in less than a week with Terreri. A251-52, 221, 253-56. Most 

fundamentally, Donzanti did not believe there was a basis to restrict MacLean, 

who did “his job .... He didn’t cause any problems … [or] trouble for me.” A257.  

Nonetheless, on April 10, 2006 Donzanti sustained removal, based solely on 

the third charge. A30-32. Formally his basis was the notoriety of MacLean’s 

behavior and lack of remorse over the 2003 disclosure, which he testified meant 

there was no rehabilitation potential and outweighed a spotless, “exemplary” 

record over the previous 2.5 years and no other instances of improper SSI or other 

disclosures. However, he testified at deposition that he would have fired MacLean 

even if the disclosure were legal. A261. 

Unlike ICE/OPR he also finalized the termination decision without asking 

whether MacLean had any remorse, knew the 2003 Meeks disclosure was 

unauthorized; intended to violate the law or would do it again. Donzanti further 

conceded that he did not consider – “exemplary” job performance; compare his 

choice with the range of penalties imposed for SSI releases; learn the nature of 

MacLean’s SSI training; communicate with anyone at ICE/OPR connected with 

the investigation; check with the Agency’s SSI expert whether MacLean had the 

basis for a good faith mistake; communicate with Employee Relations SAC Maria 

Del Carmen Perez; check with past supervisors for any history of security 

violations; impose or offer any instructions, guidance or additional training about 
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unauthorized disclosures after receiving the 2005 ICE/OPR report until MacLean’s 

April 11, 2006 removal; restrict MacLean’s duties during the June-October 

interim; take any actions to restrict his security clearance or access; or try to place 

him on administrative leave or restricted duty. A221-4; 254-56, 261-71.  

Donzanti agreed, but provided no weight that MacLean was a first time 

offender with an otherwise clean record; did not act maliciously; had good 

intentions; did not engage in any unauthorized disclosures during the two and a 

half years under his supervision; that the Agency required SSI marking, while the 

text was sent in an unprotected, uncontrolled manner; it was not in a secure, 

controlled environment as required for SSI;4 and that under the circumstances he 

too would have questioned whether the Agency wanted to treat the message as SSI.   

A196, 272, 197, 273-77.    

Nor did Donzanti consider mitigating factors. A265.  At hearing he only 

discussed one, testifying that he didn’t need to consider SSI markings as 

mitigating, but also agreeing that they are important and should be applied. A278, 

228.   

In fact, Donzanti merely formalized a decision he did not make. It came 

from headquarters.  He conceded not drafting the final decision he signed, and 

                                                 
4 In fact, the agency lost the message and never has been able to produce it for the 
record.  
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could not remember if he had any impact on its contents or even changed a word. 

A279-80.  Other than Human Resources with generic duties, his liaison for the 

action was the Policy Compliance Unit. A279, 258.  As discussed earlier, in 

practice the PCU carried out hatchet unit assignments for Director Quinn against 

MacLean and other FLEOA representatives.   

 Headquarters also had leverage over Donzanti that created bias. He was 

under investigation for improper sexual relations with a subordinate, and subject to 

demotion or termination. While Quinn was in office and Donzanti carried out 

headquarters-based actions against FLEOA leaders like MacLean and Terreri, the 

charges remained dormant. On February 8, 2011, after Quinn’s departure and 

MacLean’s hearing, Donzanti was found guilty of the misconduct in a TSA Office 

of Inspection, Special Investigations Unit report, and demoted two grades into a 

non-supervisory position outside of FAMS. MacLean moved for the Board to 

introduce the corresponding evidence into the record of this proceeding, but it did 

not rule. MacLean resubmits the motion to this Court.  A283-86. 

SUMMARY OF ARGUMENT 
  

Petitioner MacLean blew the whistle with a text message that canceled Air 

Marshal protection for all long distance flights nationally during an alert and 

emergency training to thwart a confirmed, more ambitious planned 9/11 rerun.   He 

believed in good faith that he was not violating Agency regulations against SSI 
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disclosures, because all his training and prior notice indicated that SSI must be 

marked. There were no markings or any other restrictions on the uncontrolled 

message.  Nor did any training or notice apply the criteria for inherent, unmarked  

SSI status -- details about particular flights that could reveal agents’ identities or 

uniquely vulnerable targets – to abdication of coverage for all long distance flights.  

 MacLean’s perspective was widely shared. Neither a supervisor nor the OIG 

agent whom he first contacted to protest the order warned him or placed any 

restrictions on communicating the message.  The Agency’s Human Relations SAC 

felt the basis for termination was uncertain, due to no markings. A senior official 

responsible to prevent unauthorized disclosures concluded the information was not 

SSI, and even the official who fired MacLean conceded he too would have been 

uncertain under the circumstances.   

The AJ and Board did not follow precedent for credibility determinations,  

rejecting all MacLean’s testimony primarily on the basis of two statements from 

irrelevant contexts.  The Board emphasized he previously said “it did not matter” 

whether the information was SSI. But the context was his confidential briefing to a 

supervisor. Similarly, the “no remorse” and “no regrets” remark referred to a 

television interview for which he is not charged.   

By contrast, the Board did not make any credibility determinations for the 

official who fired MacLean, although he was the Agency’s only witness, 
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contradicted himself repeatedly, and merely signed the termination letter prepared 

by headquarters officials with undisguised animus against MacLean. 

 The Board did not consider 21 Douglas factors for responsible penalty 

selection, beyond reiterating irrelevant references to lack of remorse, and 

statements without basis in the record about his intent.  While it addressed 

comparative discipline, it did not explain why distinctions were material with 

others who intentionally released SSI, none whom were terminated.  

 The Board erroneously ignored the Code of Ethics for Government Service, 

5 CFR Part 2635, to assess whether MacLean’s termination promoted the 

efficiency of the service.  That was imperative, because it also concluded that 

MacLean acted in good faith to protect the country against a threat; he succeeded; 

and the Agency’s only burden was the administrative effort to correct its mistake. 

Nevertheless, it held that termination was justified, because as an individual he 

challenged Agency leaders’ resource allocation.  Because this balance flatly 

contradicts the Code’s stated principles for federal employees, its ongoing 

relevance must be clarified.     

 The Board erroneously failed to consider FAMS leadership’s  obsessive 

hostility toward MacLean, due to his co-founding a chapter and advocacy for 

FLEOA just weeks after his 2003 disclosure, ironically to challenge Agency 

leaders’ institutionalized security breaches.  This activity was protected under the 
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First Amendment and 5 USC § 2302 (b)(10). Nor did the Board consider that to 

attack FLEOA, the FAMS Director successfully obtained an investigation into 

MacLean’s activities that identified his disclosure of the text message, and 

subsequent termination.  

 Finally, the Board erroneously created an exception to un-contradicted 

statutory language, repeated legislative history, and prior case law that agency 

regulations cannot cancel statutory free speech rights for whistleblowers. Without 

cited basis in law, it created an arbitrary distinction that congressionally-mandated 

regulations can override rights in 5 USC § 2302 (b)(8), while congressionally 

authorized regulations cannot.  Erroneously, it also failed to consider that 

provision’s requirement that any restriction on disclosure must be “specific.” 

ARGUMENT 

The standard of review, 5 U.S.C. §7703(c), is that this Court must hold 

unlawful decisions which are “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law;" or “unsupported by substantial evidence.” 

Legal questions are reviewed de novo. Welshans  v. U.S. Postal Serv., 550 F.3d 

1100, 1102 (Fed. Cir. 2008); Forest v. Merit Systems Protection Board, 47 F.3d 

409, 410 (Fed. Cir. 1995)  
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Spithaler v. Office of Pers. Mgmt., 1 M.S.P.R. 587, 589 (1980), established 

standards to apply the record.   

[A]n initial decision must identify all material issues of fact, summarize  
the evidence on each such issue sufficiently to disclose the evidentiary 
basis for the presiding official's findings of fact, set forth those 
findings clearly and explain how any issues of credibility were 
resolved and why, describe the application of burdens of proof, and 
address all material legal issues in a fashion that reveals the presiding 
official's conclusions of law, legal reasoning and the authorities on 
which that reasoning rests.  

 
While created to review AJ Initial Decisions, this Court long has applied 

them as persuasive authority. Haebe v. Dep’t of Justice, 288 F.3d 1288, 1301n.31 

(Fed Cir. 2002); Arenz v. Dep’t of the Army, 40 M.S.P.R. 307, 310 (1989), aff’d 

976 F.2d 746 (Fed. Cir. 1992) 

I. MACLEAN HAD A GOOD FAITH BELIEF HE WAS ACTING 
LAWFULLY.  

 
 The Ninth Circuit’s mandate was that MacLean could contest his 

termination by “contending that the lack of clarity of the TSA's 2003 ‘sensitive 

security information’ regulations is evidence MacLean disseminated the text 

message under a good faith belief the information did not qualify as ‘sensitive 

security information.’” MacLean, 543 F.3d at 1152 The Board held that MacLean 

did not make a good faith mistake for two reasons: 1) he signed a corresponding 
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nondisclosure form; and 2) his training had made it clear that it was improper to 

disclose information about specific flights. A23-4. 5  

A. The Board erred by sustaining termination based on a charge not 
levied.  

 
The Agency’s notice of proposed removal, A4-5, charged that MacLean 

violated 49 CFR Section 1520.5(b)(8) (ii) (2004), which bars disclosure of SSI, in 

relevant part: 

1520.5(b) Except as otherwise provided in writing by 
TSA in the interest of public safety or in furtherance of 
transportation security, the following information, and 
records containing such information, constitute SSI: 
                          * * * 
(8) Security measures.  Specific details of aviation, 
maritime, or rail transportation security measures, both 
operational and technical, whether applied directly by the 
Federal government or another person, including - 
                      * * * 
(ii) Information concerning deployments, numbers, and 
operations of Coast Guard personnel engaged in maritime 
security duties and Federal Air Marshals, to the extent it 
is not classified national security information...”. 

                                                 
5 Curiously, the Board declined to rule whether MacLean intended to violate the 
law, explaining that “the outcome of this case does not turn on whether MacLean 
credibly testified that he did not know the RON directive was SSI when he 
disclosed it to the MSNBC reporter.” A22.  As discussed below, however, intent is 
the primary issue for most Douglas factors considered, one of which literally 
examines whether misconduct was intentional or inadvertent.  Douglas v. Veterans 
Admin., 5 M.S.P.R. 280, 305-06 (1981) 
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This regulation did not take effect until after MacLean’s 2003 disclosure 

(May 17, 2004 - 62 FR 28082), and did not govern his behavior when he made it.  

The Agency’s 2006 removal was based solely on a conclusion that MacLean’s July 

2003 disclosure violated this regulation. A30-31.  

This was an impermissible retroactive adjudication.  “Retroactivity is not 

favored in the law.”  Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 208 

(1988).  “Congressional enactments and administrative rules will not be construed 

to have retroactive effect unless their language requires this result.” No language in 

the regulation mandates retroactive application. While MacLean raised this 

argument A287-95, and the unissued regulation was the sole authority to terminate 

MacLean, the AJ did not consider it.  

MacLean renewed the retroactivity argument before the full Board, which 

addressed the issue, noting that 49 CFR §1520.5(b)(8)(ii), while effective in 2005 

when the proposal was issued, was not in 2003 when MacLean’s alleged 

misconduct occurred.  It  unilaterally reasoned that the 2003 regulation was 

“codified under a different number [49 CFR §1520.7 (j)] but was substantively the 

same as the regulation quoted in the charge.” A6. The rule at 49 CFR §1520.7(j) 

that the Board exclusively relied on specifies:  

Except as otherwise provided in writing by the 
Administrator as necessary in the interest of safety of 
persons in transportation, the following information and 
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records containing such information constitute sensitive 
security information: 

                   * * * 
(j) Specific details of aviation security measures whether 
applied directly by the TSA or entities subject to the rules 
listed in Section 1520.59a)(1) through (6).  This includes, 
but is not limited to, information concerning specific 
numbers of Federal Air Marshals, deployments or 
missions, and the methods involved in such operations. 
 

Section 1520.7(j) (2003) restricts SSI to “specific numbers of Federal Air 

Marshals, deployments or missions, and the methods involved in such operations.” 

[Emphasis added.]   MacLean’s July 2003 disclosure summarized a text message 

announcing that -- “all RON (Remain Overnight) missions ... up to August 9, 

would be cancelled.”  MacLean, 543 F.3d at 1149.   

Whether this text constitutes disclosure of “specific” deployments under the 

regulation is a mixed question of fact and law to be decided by the Agency 

deciding official or the Board. The record demonstrates, however, that beyond the 

Board’s passing reference, it did not consider 1520.7 when deciding MacLean’s 

fate.  The AJ relied on other bases not mentioned by the deciding official, without 

reference to §1520.7. Nor did the Board support its observation that that the rules 

were substantively equivalent, or rely on any other authority (including those the 

AJ referenced), beyond 1520.7(j) to sustain termination. 

In SEC v. Chenery, 332 U.S. 194, 196 (1947), the Supreme Court 

established a “simple but fundamental rule of administrative law”: Judicial review 
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of agency action must limit itself to the basis on which the agency acted. The 

reviewing court cannot itself substitute a more satisfying rationale for the one the 

agency has chosen.  When an agency gives the wrong reason for its action, an 

appellate body “...cannot do service for an administrative judgment...(a)n appellate 

court cannot intrude upon the domain which Congress has exclusively entrusted to 

an administrative agency.”  318 U.S. at 87 (1947)  Chenery applies when the 

“reviewing body is an administrative tribunal rather than a court.”  Horne v. 

MSPB, 684 F. 2d 155, 157 (D.C. Cir. 1982) In Horne, the Court held that the 

MSPB “should not be in the business of affirming administrative decisions based 

on how an agency might have acted if it had followed the proper procedures. The 

role of review is to evaluate agency discretion as it has been exercised.”  Id. at 157-

158.  

This Circuit follows Chenery. The Board may review the employing 

agency’s adverse action solely on the grounds the Agency invokes, and may not 

substitute what it considers to be a better basis. O’Keefe v. USPS, 318 F.3d 1310, 

1315 (Fed. Cir. 2002); Gottlieb v. VA, 39 M.S.P.R. 606, 609 (1989)  Here, deciding 

official Donzanti impermissibly relied on a rule to judge MacLean’s behavior that 

did not exist until years later. The Board’s purported cure wholly ignored both the 

Agency and AJ’s precise grounds by substituting what it considered  an  acceptable 

basis, thus avoiding retroactivity. This machination runs smack into Chenery. The 
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Board may not assert without explanation or support that the outcome would have 

been the same, or that the error was harmless, had the deciding official or AJ 

considered the governing rule in effect when MacLean acted. 

Even if the Board were right on substantive equivalence, it could not indulge 

in such speculation.  “Judicial predictions about the outcome of hypothesized 

litigation cannot substitute for the actual opportunity to defend that due process 

affords every party against whom a claim is stated.” Nelson v. Adams, USA, Inc., 

529 U.S. 460, 471 (2000)  The Supreme Court cited with approval Judge 

Newman’s dissenting opinion: “The law, at its most fundamental, does not render 

judgment simply because a person might have been found liable had he been 

charged.”  This is so, as here, even if the reviewing tribunal believes that had the 

party been charged correctly, there would have been no difference in outcome.   

The Circuit Court dissent illustrates the Board’s error.  It reasoned that had 

MacLean been charged with the governing rule, or had the AJ in his initial decision 

considered its applicability, the outcome presumptively would not have been 

different in that hypothetical scenario.  Due process does not permit “hypothesized 

litigation,” and MacLean has the right to defend himself against a charge based on 

the governing rule. An unsupported conclusion will not suffice that the outcome 

would have been unaffected if the deciding official and AJ had considered the 

correct basis.  
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The Ninth circuit’s MacLean decision does not dictate a different result. 

There MacLean argued that Agency’s August 31, 2006 Order retroactively 

designating the text message as SSI, id. at 1149, almost four months after his April 

10, 2006 removal, was an impermissible retroactive agency adjudication, id. at 

1152, and consequently a due process violation since he did not have notice and an 

opportunity to be heard prior to the Order’s issuance. The Court rejected that 

argument, because the Order only determined the text message’s SSI status, and 

itself did not deprive MacLean of liberty or property interests in continued 

employment.  Nor was the Order itself an impermissible retroactive agency 

adjudication, since it was based on the regulation effective at the time of 

MacLean’s disclosure [1520.7(j)].  

It is different for loss of liberty or property interests. The Agency’s Order 

was issued after the deciding official terminated MacLean, and therefore is 

irrelevant here.  Further, termination directly deprived MacLean of his property 

interest in continued employment.  As the 9th Circuit observed, MacLean was free 

to contest his termination before the Board, and marshal any appropriate defense.  

The Board erroneously violated MacLean’s due process right to defend himself 

against the charge ultimately relied upon by itself, but not the Agency.6 

                                                 
6 As discussed infra, the Board compounded this error by also upholding 
termination on another basis not charged by the Agency: it would not have 
mattered if MacLean’s disclosure did not include SSI, since it would have been 
reckless anyway.  A22, 24.  
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B. MacLean was not on actual or inquiry notice of the applicability of 
the SSI regulations at 49 CFR §1520.7(j).   
 

The Final Board Decision identified for the first time that §1520.7(j) was 

controlling to judge MacLean’s disclosure.  No other pre-determined standard is 

referenced. The record for the AJ’s decision is barren of any reference to 

§1520.7(j) and its SSI definition.  Separate from due process, there is no evidence 

that when he made the July 29, 2003 disclosure, MacLean had minimally adequate 

notice or was subjectively aware that the text disclosed by him violated 

§1520.7(j). The record contains no reference that it had been disseminated to 

MacLean or other FAMs, he had read it or was otherwise aware of it. 

Lack of notice is significant, because a policy must be known to the 

employee in order to be liable for its violation. Standing substantive policies must 

be properly and expeditiously communicated before an agency may impose 

liability. See e.g. Keeffe v. Library of Congress, 777 F.2d 1573 (D. C. Cir. 1985)  

Whether MacLean should have been aware of the applicable Agency rule, 

§1520.7 (j), depends on whether the Agency took reasonable steps to notify him 

of it. An Agency may prove charges only by establishing that proper instructions 

or standing policies were actually given to an employee, and that the employee 

failed to follow them regardless of intent.  Hamilton v. U.S.P.S., 71 MSPR 547, 

556 (1996)  The record is barren regarding such notice.    
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Because MacLean was free to steer between lawful and unlawful conduct, 

Agency rules must provide fair warning what is prohibited for an employee to act 

accordingly. The Agency’s failure to give MacLean notice of the SSI §1520.7(j) 

rule bars any effort to hold him liable for its violation.  

C. When he acted, MacLean had objective basis for a good faith belief 
that the nondisclosure agreement did not apply.   
 

If MacLean believed his actions were permissible under 5 USC 

§2302(b)(8)(A), the SSI regulation was inapplicable for his 2003 Meeks 

disclosure.  Since FY 1988 an annual appropriations rider has exempted WPA 

speech from restrictions in nondisclosure policies, forms or agreements. See e.g., 

Public Law No. 105–277, 112 Stat. 2681–526 (1998), the Omnibus Consolidated 

and Emergency Supplemental Appropriations Act, 1999, §636; and see generally 

S. Report 111-101, at 15, n.57 and accompanying text.  

In 2003 MacLean had no reason to believe his disclosure was unlawful 

under §2302(b)(8)(A). It was six years before the MSPB shrank WPA boundaries 

to exclude disclosures like his. Until 2009 only classified material or that whose 

release Congress itself specifically banned was unprotected. Restrictions in agency 

regulations were inadequate, as the Board unanimously ruled the only time the 

issue previously came up. Kent v. General Services Admin., 56 M.S.P.R. 536 

(1993) Even if its restrictions on protected speech in MacLean I and II are not 
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erroneous, it is consistent with good faith that MacLean relied on the law as it was 

and long had been interpreted when he acted.   

D.  MacLean has testified credibly and in good faith.  
 
 As discussed, MacLean has not avoided the good faith issue, testifying 

without exception that he thought he was acting lawfully to defend his country. At 

hearing he testified without qualifier that he was closed to the concept of breaking 

the law to enforce it. A205, 233, 281.  The AJ and Board do not disagree that he 

was acting in good faith to serve the nation. As the AJ explained, “I have no reason 

to doubt the appellant’s assertion that he took these actions to benefit the nation 

and to increase the efficiency of the service….” A60. The Board reaffirmed, “[W]e 

also have no reason to doubt the appellant’s motivation was sincere.” A25.  The 

issue is whether he testified credibly that he also was trying in good faith to 

proceed within the law, or instead believed government misconduct justified 

illegality by him.  

 The Board’s blanket credibility rejection dismissed MacLean’s testimony 

generally. The AJ stated, “I found the appellant to be evasive, nuanced, and 

inconsistent…. [T]he appellant’s attempts to distinguish, explain, and qualify his 

prior written statements under oath, as well as his deposition testimony, were not 

persuasive.” A49-50.  
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The AJ supported this judgment with three reasons relevant to the Ninth 

Circuit’s instruction.7 Most significant, he emphasized that in the May 2005 

affidavit to ICE/OPR MacLean expressed “no remorse” and “no regrets” for his 

2003 disclosure, adding that MacLean testified in deposition it did not matter 

whether information given to the reporter was SSI. A50. The Board repeated the 

finding. A18-19, 23.  Third, the AJ assessed from MacLean’s demeanor at hearing 

that he made a public disclosure out of frustration expressed to ICE/OPR about 

Agency management, rather than due to a belief that the text message was not SSI. 

A18.  

The record does not support this determination. “[W]hile it is true that 

ordinarily the question of credibility is left to the [AJ], this is not an inflexible rule 

and will not be enforced if the credibility determination is inherently improbable or 

discredited by undisputed fact.” Grubka v. Dep’t of the Treasury, 858 F.2d 1570, 

1574 (Fed. Cir 1988); Wright v. U.S. Postal Serv., 183 F.3d 1328, 1334 (Fed Cir 

1999) The Board established the standard for credibility determinations in Hillen v. 

Dep’t of the Army, 35 M.S.P.R. 453, 458 (1987) An AJ must –  

                                                 
7 The AJ also provided a fourth: by disclosing cancellation of all RON coverage for 
a ten day period, MacLean inherently was disclosing the absence of coverage for 
particular flights. A49, 64.  Although MacLean will address it, infra, the Ninth 
Circuit already made that finding of inherent liability, MacLean, 543 F. 3d at 1152, 
which is not before the Board.  
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first identify the factual questions in dispute; second, summarize all of 
the evidence on each disputed question of fact; third, state which 
version he or she believes; and, fourth, explain in detail why the 
chosen version was more credible than the other version or versions of 
the event …. [Mandatory factors] include: (1) The witness's 
opportunity and capacity to observe the event or act in question; (2) 
the witness's character; (3);  any prior inconsistent statement by the 
witness; (4) a witness's bias, or lack of bias; (5) the contradiction of 
the witness's version of events by other evidence or its consistency 
with other evidence; (6) the inherent improbability of the witness's 
version of events; and (7) the witness's demeanor.   

Like Spithaler, the Board has applied Hillen consistently, and this Court has 

used its guidance to assess the record. Haebe, 288 F.3d at 1301 n.30; Redschlag v. 

Dep’t of the Army, 89 M.S.P.R. 589, 598 (1991), aff’d 32 Fed. Appx. 543 (Fed. 

Cir. 2002); Grant v. Dep’t of Air Force, 61 M.S.P.R. 370, 370 n.4 (1994), aff’d 53 

F.3d 347 (Fed. Cir 1995); Arenz v. Department of the Army, 40 M.S.P.R. 307, 310 

(1989), aff’d 976 F.2d 746 (Fed. Cir 1992); Addison v. Dep’t of Treasury, 30 

M.S.P.R. 615, 617-18 aff’d 864 F.2d 148 (Fed. Cir. 1987)   

 It is not enough merely to express disbelief. Credibility determinations also 

must include an explanation for their basis, and address evidence in the record 

material to a conclusion. Grant, 61 M.S.P.R. at 374-75;  Arenz, 40 M.S.P.R. at 

3108   

                                                 
8 These considerations are explained in-depth in contexts where intent and 
credibility are principal issues. In disability cases credibility determinations must 
be supported by objective evidence in the record. Cline v. Sullivan, 939 F.2d 560, 
565 (8th Cir. 1991) In asylum determinations, a finding of “evasive” cannot stand 
when the witness’s testimony is consistent. Castenda-Castillo v. Gonzalez, 464 
F.3d 112, 126 (1st Cir. 2006)   
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 Isolated inconsistencies cannot support blanket rejection of a witness’ 

credibility. Anderson v. Dep’t of Transportation, FAA, 827 F.2d 1564, 1570-71 

(Fed. Cir 1987); Craft v. Dep’t of Veterans Affairs, 78 M.S.P.R. 374, 380 (1998) 

Fact finder must explain and apply inconsistencies to material issues in 

proceedings.    

 By these standards, none of the Board’s four reasons to reject MacLean’s 

credibility can withstand scrutiny.  

1.  MacLean’s expressed lack of remorse did not refer to the 2003 
Meeks disclosure.  

 
This finding from MacLean’s ICE/OPR affidavit is central to the AJ and 

Board’s determination, like his deposition testimony that “it did not matter” 

whether the text message was secret. However, neither statement concerned the 

2003 disclosure for which MacLean was charged.  The AJ does not, and cannot, 

have any citation to MacLean expressing that sentiment with respect to his 2003 

disclosure. There is none. As discussed above, “lack of remorse” referenced 

working with Meeks for MacLean’s camouflaged 2004 appearance on NBC’s 

Nightly News program, in which he challenged agency security breaches. The 

agency withdrew charges of associated misconduct. Nor should MacLean have 

remorse, since it was part of an effective FLEOA effort to restore professionalism 

and eliminate management security breaches.  
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Similarly, the AJ provided no citation connecting MacLean and Meeks to 

deposition testimony that the text message’s secrecy status “did not matter” when 

he discussed it. Again there is none. MacLean’s August 2, 2006 deposition 

testimony referred to his conversation with supervisor Roger Scoffield, not a 

member of the public.  

2.  There is a reasonable distinction between regulations restricting 
release of specific, controlled information, compared to general, 
uncontrolled information.  

 
Both the AJ and Board emphasized that releasing information about a 

general policy change on TSA/FAMS long distance coverage inherently means 

communicating about individual flights, and that MacLean’s own testimony 

repeatedly indicated he knew this. A49-50, 64; A22-23.   

While it is a truism that a whole is the sum of its parts, there is no 

contradiction if the rest of MacLean’s testimony is considered. He repeatedly 

testified that providing specific details creates an improper SSI release. This was 

because those details of where TSA/FAMS deploys its agents could alert terrorists 

whether to target one undefended flight, instead of another with protection. That 

not only was his belief, but his commitment to change after management breached 

it regularly by exposing undercover agents. The AJ offers no citations where 

MacLean attempted to be evasive about, parse or nuance this belief.  There is 

nothing in the record that MacLean believed challenging the consequences from 
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total abandonment for all long distance flights was equivalent to identifying a weak 

link specific target.  

 The AJ also found MacLean’s belief “improbable under these 

circumstances.” A49. His disagreement is insufficient, without any probing at 

hearing or reference to the many opposing views in the record by those with 

subject matter expertise. Unlike the AJ, when MacLean acted there was no court 

decision that unmarked information could be SSI. He operated based on 

professional norms among peers; and Scoffield and the DHS/OIG’s lack of caution 

about restrictions. As cited earlier, the agency’s Employee Relations SAC could 

not conclude its status was sufficiently clear to support termination. A senior 

ICE/OPR official responsible to act against unauthorized disclosures was adamant 

that MacLean did not release sensitive information. When confronted with the 

circumstances, even the deciding official conceded he would not have been sure 

the text message was SSI.  

3.  There are no material contradictions between MacLean’s 
testimony and the record. 

 
The AJ emphasized MacLean’s “inconsistent” accounts whether the text 

message was delivered nationally or only to Las Vegas FAMs, which “belied” his 

testimony.  A49.  Again there is no supporting citation, because none exists. As 

discussed, the quoted affidavit states that Las Vegas FAMs received the message, 
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but does not say they were the only ones.9  Further, the national-regional 

distinction is immaterial, both for the AJ’s perspective (information is SSI if it 

refers to any flights) and MacLean’s (SSI means referring to specific flights). The 

AJ did not question MacLean at hearing to probe about this contrived 

contradiction. It bears no weight on whether he had good faith about lack of 

restrictions on disclosing mass cancelation. To him it was meaningless.  

4.  MacLean both could be frustrated and respond lawfully to 
FAMS’ mistake.  

 
 This is again a false contradiction. Undisputedly MacLean was frustrated 

that FAMS was abandoning the flying public during a terrorist alert. But there is no 

citation that he went the next step and decided the end justified the means, 

including an illegal 2003 disclosure. The Board did not address MacLean’s 

protests that he could act lawfully and be frustrated simultaneously.  

 

                                                 
9 Although the Board rejected admission of the transcript as immaterial, it is 
dispositive with respect to rebut this credibility attack.  MacLean proffers that it 
demonstrates the subject did not come up in the interview. ICE/OPR investigators 
drafted the statement on that point from news articles MacLean left with them, 
which did not reference location. A124, 135.   



41 
 

II. TERMINATION DOES NOT SERVE THE EFFICIENCY OF THE 
SERVICE.  
 
A.  The Douglas penalty factors have not been adequately addressed.   

The Board’s decision is materially incomplete for compliance with burdens 

established by Douglas, 5 M.S.P.R. at 305-06, for penalty. Neither the AJ nor the 

Board addressed whether  Donzanti’s compliance with Douglas was sufficiently 

probing, compared to a perfunctory checklist review based on the charges. Parsons 

v. Dep’t of Air Force, 707 F.2d 1406 (D.C. Cir. 1983); Woebcke v. Dep’t of 

Homeland Security, 110 M.S.P.R. 100 (2010)  

 As discussed earlier, at hearing Donzanti conceded that he did not inquire 

about or disregarded 21 material Douglas factors, including lack of remorse or 

good faith mistake. None are background. They must be considered to determine if 

MacLean engaged in irresponsible judgment, or has proved himself worthy of a 

second chance.  

Neither the AJ nor Board made any credibility determinations for Donzanti, 

although he was the deciding official whose formal determination was controlling. 

That is harmful error, since he not only fired MacLean but was the agency’s only 

witness. See, e.g., Grant, 61 M.S.P.R. at 374-75 Bias by agency officials 

determining penalty long has been material to assess compliance with Douglas.  

Coons v. Dep’t of Navy, 15 M.S.P.R. 1, 5 (1983) 



42 
 

The Board did not address MacLean’s challenges to Donzanti’s credibility, 

and as discussed above erred by refusing to receive evidence on post-hearing 

developments leaving no doubt he acted as the messenger for decisions by 

subordinates of Quinn, who had obsessive animus against FLEOA and MacLean. 

The AJ and Board failed to consider and refused evidence demonstrating that 

Donzanti had a motive to cooperate, since he had been accused of sexual 

harassment and subsequent quid pro quo arrangements for which he was not held 

accountable until after Quinn’s departure.  

The Board further erred by not addressing contradictions between 

Donzanti’s words and actions. Woebke, 114 M.S.P.R. at 105   While asserting he 

lost all confidence and trust in MacLean, Donzani treated him like an employee 

with an unblemished record for four months interim between ICE/OPR’s notice of 

MacLean’s 2003 Meeks disclosure and proposed agency action, continuing to trust 

MacLean with unrestricted security responsibilities.  

The Board reiterated two findings already addressed: 1) MacLean 

intentionally released information that he knew was sensitive, so there was 

sufficient notoriety for termination. 2) He did not express remorse, so there was a 

risk he would continue to make disclosures. A23-24.    

As seen above, while mistaken in hindsight, at the time MacLean and his 

peers believed that SSI concerned specific information that would enable terrorists 
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to pick the weak link between individual flights to target. To them, unmarked, 

uncontrolled information suspending the entire long distance overnight program 

was neither SSI, nor restricted.10 MacLean’s comments concerned discussions with 

a supervisor, and a September 2004 television disclosure for which he is not 

charged. While Donzanti emphasized this factor, nothing in the record indicates he 

actually checked and asked MacLean. The only relevant testimony is MacLean’s 

repeated confirmation that he is not open to breaking the law to enforce it.  

The only other factor the Board considered was comparative discipline. It 

explained that lesser discipline was appropriate for three other SSI releases, 

because they involved fewer passengers on fewer flights. A18. The Board has not 

demonstrated that those distinctions are material, however. In fact they made the 

other releases more dangerous. There is no contrary evidence in the record that 

MacLean’s primary premise was incorrect: the most dangerous releases target 

specific flights, because that allows terrorists to pick and choose weaker targets.  

As a result, the other releases more dangerously created more focused targets, 

deserving more severe punishment, not less.  

Nor did the Board consider any of the other relevant Douglas factors.  For 

example, other disclosures were for personal gain, such as facilitating sexual 
                                                 
10 The Board emphasized that MacLean engaged in misconduct whether or not the 
text message was SSI, since he knew it was sensitive. A24. The distinction is 
irrelevant to consider MacLean’s intent, since his testimony did not distinguish 
between the two concepts.  
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liaisons with flight attendants; did not include attempts first to find more discreet 

alternatives; were part of multiple offenses; or were made after TSA/FAMS 

coverage was removed so that it was too late for agency corrective action before 

the public was endangered.  

Most significant for comparative discipline, no other Air Marshal has been 

terminated for an unauthorized SSI disclosure. While the Board described 

distinctions with other unauthorized releases that involved personal gain, it has not 

adequately explained why his release, which did not, was so much more improper 

that he had to be fired.  

The primary difference with other SSI releases is that MacLean’s actions 

exposed and led to correcting an agency mistake that prevented a government 

breakdown so severe congressional hearings were announced immediately after its 

exposure, and the consequences of silence would have risked a more ambitious 

rerun of 9/11. For the AJ and Donzanti, that meant the offense was more notorious, 

because it “undermined the public’s confidence in the Agency’s ability to prevent a 

terrorist attack.” A66. 

That premise is incompatible with the merit system. Every exposure of 

government misconduct or mistakes undermines public confidence. However, the 

WPA’s statement of purpose is definitive: “protecting employees who disclose 

Government illegality, waste, and corruption is a major step toward a more 
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effective civil service.” WPA §2(a)(2), 103 Stat. at 16 (1989), codified at 5 USC 

§1201 note (1994)  Whether MacLean was technically covered by the WPA, he 

served the statute’s purpose of exposing and preventing what could have been a 

disastrous government breakdown. It undermines the merit system to terminate, 

rather than protect him.  

B. MacLean’s actions promoted the efficiency of the service, and 
terminating him undermines it.  

 
 MacLean’s actions enhanced rather than undermined the efficiency of the 

service, the bottom line for progressive discipline. Crumbaker v. Dep’t of Labor, 7 

M.S.P.R. 84 (1981)  The AJ’s finding does not dispute that beyond speculation 

about vulnerability, the only adverse consequence of MacLean’s disclosure was the 

administrative burden of correcting a mistake. A58. The AJ, however, concluded 

that correcting it was “counter to the Agency’s interests” in efficiency, because it 

meant “excessive work to either correct that or make some decisions.” A59  

It is a landmark policy judgment that preventing implementation of a 

mistaken plan to abandon the public during a confirmed, more ambitious 9/11 

rerun undermines government efficiency. MacLean suggests the specific criteria to 

assess efficiency of the service should be whether an employee’s actions further or 

undermine the agency mission. In that context, it is undisputed that MacLean’s 
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actions in fact corrected mistakes that would have left the public unprotected.  

Empirically, he furthered the government’s stated mission of aviation security.  

The underlying principle to assess “efficiency of the service” should not be 

maintaining false appearances that government is operating effectively. Rather, the 

Code of Ethics should be the guiding principle. The first canon in the Code of 

Ethics for Government Service, PL 96-303, 94 Stat. 855 (July 3, 1980) and 5 CFR 

Part 2635, required by law to be displayed in every government office, instructs: 

“I. Put loyalty to the highest moral principles and to country above loyalty to 

persons, party, or Government Department.”   

The Board did not consider the Code’s relevance for personnel actions. This 

Court should establish whether it is, and resolve a fundamental clash over the merit 

system’s priorities. Members of Congress thanked MacLean, while TSA fired him 

for the same action. This Court should establish whether it serves government 

efficiency more to shield a false appearance that it is providing service, compared 

to correcting a mistake so government actually carries out its stated mission. It 

should choose whether risks from learning of a government breakdown outweigh 

benefits from correcting it prior to adverse consequences. The Code is on the wall 

of every government office. If its priorities have no greater significance than wall 

paper, government employees should know not to take it seriously as legally 
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relevant for actions that could cause embarrassment and a loss of public confidence 

by successfully challenging agency misconduct.  

III. THE AGENCY ENGAGED IN A PROHIBITED PERSONNEL 
PRACTICE BY INVESTIGATING AND TERMINATING MACLEAN 
FOR BEING A FLEOA LEADER.  

 
 Throughout this proceeding, MacLean argued that he was harassed, placed 

under investigation and terminated in retaliation for helping to found, lead and 

serve as a public spokesman for FLEOA.  The issue was accepted for consideration 

under 5 USC §2302(b)(10), as well as the First Amendment. The latter established 

jurisdiction under 5 USC §2302(b)(11) as well.11 The Board has not adequately 

addressed it, and the record is sufficient to warrant reversal rather than remand.  

A. MacLean’s FLEOA advocacy was protected.  

It is undisputed that MacLean’s FLEOA activities were protected, and that 

he was extremely active for FLEOA, protesting alleged agency mismanagement 

and abuse of authority that endangered the flying public and FAMS.  As discussed 

above, he protested to agency officials, Congress, the media and virtually any 

audience that could make a difference. There are no charges that he made 

unauthorized disclosures during any FLEOA advocacy. Although overlooked by 

the Board and AJ, MacLean also has argued throughout the proceeding that his 

                                                 
11 MacLean does not contest the Board’s rejection, A20-21, of his attempt also to 
challenge retaliation because of an NBC Nightly News appearance for FLEOA as a 
Whistleblower Protection Act violation as well. 
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media appearances were for and on behalf of FLEOA. As seen by Quinn’s anger, 

that also was the Agency’s perception.  A127, 139-40, 227, 282. The AJ arbitrarily 

compartmentalized the Nightly News appearance from FLEOA activities, a 

distinction not shared by MacLean or Agency officials.  

MacLean’s FLEOA membership and advocacy also were protected by the 

First Amendment. FLEOA, through MacLean and others, raised matters of public 

concern. This is evident from congressional and national reports highlighting the 

dissent, an OSC investigative order, congressional report and significant corrective 

action. With respect to the balancing test in Pickering v. Bd. of Educ., 391 US 563 

(1968), there are no charges against MacLean that he disrupted government 

efficiency through his activities on behalf of FLEOA, including any of his media 

appearances. 

B. The Agency opened a retaliatory investigation of and fired MacLean 
for protected FLEOA activities.   

 
While not disagreeing that Director Quinn displayed extreme animus toward 

FLEOA generally and MacLean in particular, the Board found no link to his 

termination. It did not look, ignoring its own longstanding doctrines for retaliation, 

which can be demonstrated through circumstantial evidence. Among relevant 

circumstantial evidence factors are expressed animus, motive, patterns of 

retaliatory treatment and a short time lag after protected conduct. Valerino v. Dep’t 
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of Health and Human Services, 7 M.S.P.R. 487, 490 (1981) All of those factors are 

relevant here. Indeed, the investigation was sought immediately.  

Investigations opened in retaliation for protected activity can be prohibited 

personnel practices. In Geyer v. Dep’t of Justice, BN-1221-92-0310-B-1, as 

summarized in 116 F.3d 1497, 2 (Fed. Cir. 1997), the Board and Federal Circuit 

reviewed an employee’s challenge that an investigation was pretextual to provide 

the basis for another action, while rejecting the claim on its merits. See also Russell 

v. Department of Justice, 76 M.S.P.R. 317, 324-25 (1997); Johnson v. Department 

of Justice, 104 M.S.P.R. 624, 631 (2007)  

Mr. Quinn officially had requested an ICE/OPR investigation of MacLean 

directly, explicitly for his FLEOA activities with the unabashed goal of removal. 

His headquarters PCU team investigated MacLean. The agency sought and 

obtained an investigation specifically for MacLean’s 2004 appearance on NBC 

Nightly News, which he did as part of FLEOA advocacy. Almost immediately 

after, an investigation was opened that led to termination, albeit on the new SSI 

charges that MacLean disclosed when asked.  Quinn’s same unit controlled action 

on the ICE/OPR investigative findings. Neither the AJ nor the Board considered 

any of this analysis, which was in the record and fully briefed.  

The AJ and Board considered retaliation, but only with respect to immaterial 

portions of the record. The AJ volunteered that Donzanti was a FLEOA member, 
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A22.  That is of no significance, since nothing in the record indicates he 

participated or was active. The AJ also offered that Donzanti did not attempt to 

contact ICE/OPR investigators. (Id.) There was no allegation that he did. 

Donzanti’s alleged participation in the retaliation was signing termination prepared 

by Quinn’s aides.  

The Board did consider whether MacLean was treated more harshly than 

others due to his FLEOA leadership. In doing so, it only compared his penalty with 

others who made unauthorized SSI disclosures. A18. As discussed in the section 

on penalties, the Board did not explain or support its premise that their disclosures 

were less threatening than MacLean’s. He contends they were far more dangerous, 

and served personal agendas.12 The Board offers no citation whether any others 

receiving lesser penalties were even FLEOA members, let alone chapter leaders, a 

prerequisite for any comparative discipline analysis.  

The Board’s only other analysis was a conclusion that since FLEOA 

TSA/FAMS Chapter President Frank Terreri was not terminated, that undercuts 

MacLean’s claim of discrimination against FLEOA in penalties. (Id.)  It is not 

relevant whether the agency was unable to find evidence sufficient to fire Terreri, 

who successfully defended himself through an OSC settlement, as well as a 

constitutional suit.  
                                                 
12 The Board also reiterated its position on MacLean’s lack of regret, A18, which 
has been addressed.   
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Nor was Terreri presented as evidence of disparate treatment compared to 

MacLean. What matters to demonstrate retaliatory animus against FLEOA leaders 

is how hard the agency tried, and how ugly the harassment, against them both. 

Like MacLean, Terreri was placed under retaliatory investigation. But he also was 

humiliated at his home in front of neighbors, contrary to standard procedure, and 

the agency withheld news for six weeks that he had been cleared. Donzanti 

oversaw the harassment. Terreri’s experience is further evidence of a retaliatory 

pattern that Donzanti carried out for Quinn against FLEOA leaders.  

FLEOA leadership and associated free speech issues are behind Quinn’s 

animus, his harassment through the PCU and subordinates like Donzanti, and the 

origins of MacLean’s termination. They are properly before the Board, which has 

not considered material issues of fact and law which on the undisputed record are 

sufficient to prove prohibited personnel practices.   

IV.  MACLEAN’S TERMINATION VIOLATED THE 
WHISTLEBLOWER PROTECTION ACT.  

 
In MacLean I, 112 M.S.P.R. 4, 12-13 (2009), the Board held that the 

Whistleblower Protection Act did not apply, because the agency’s SSI regulations 

canceled his right to make public disclosures under 5 USC §2302(b)(8)(A), 

available unless, inter alia, information released “is specifically prohibited by 

law.”  Previously the only decision to consider the issue unanimously held that in 



52 
 

§2302(b)(8), “specifically prohibited by law” refers to statutory prohibitions on 

disclosure and does not include agency rules or regulations. Kent, 56 M.S.P.R. at 

542 (1993)  

After MacLean, and Congress in its amicus brief, A75-97, protested there is 

no legislative basis for agency secrecy regulations to qualify as laws that override 

statutory free speech rights, in MacLean II the Board modified the initial ruling. It 

held that agency SSI regulations only qualify as “law,” because Congress required 

the Department of Homeland Security to issue them. It explained that agency 

regulations merely authorized by Congress do not qualify as “law,” but they do if 

required by Congress.  A10-11.While significantly narrowing the decision’s scope, 

the Board did not have any legal basis for this compromise. As discussed below, 

there literally is nothing in statutory language or legislative history which indicates 

that requiring agencies to issue rules creates “derivative” statutory authority and 

corresponding permission to retaliate for public disclosures.  MacLean II violates 

all of the rules of statutory construction summarized below, each of which was 

fully briefed but not considered by the Board.  

A. The Board’s interpretation undermines the purpose of the 
Whistleblower Protection Act.  

A basic principle of statutory construction prohibits agency application of 

congressional language that is “inconsistent with the statutory mandate or that 

frustrates the policy that Congress sought to implement.” FEC v. Democratic 
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Senatorial Campaign Comm., 454 U.S. 27, 32 (1981); Hanson v. Office o f  Pers .  

Mgmt., 33 M.S.P.R. 581, 589 (1987), aff’d, 833 F.2d 1568 (Fed. Cir. 1987); 

Crowley v. Office o f  P e r s . Mgmt., 23 M.S.P.R. 29, 31 (1984)   

The unequivocal congressional intent behind passage of whistleblower 

provisions in the Civil Service Reform Act of 1978 was to further two principles. 

First, Congress sought to “vindicate the Code of Ethics for Government Service, 

established by Congress twenty years ago….Under our amendment, an employee 

can fulfill those obligations without putting his or her job on the line.” 124 Cong. 

Rec. S14302-03 (daily ed. Aug. 24, 1978)  

Second, Congress sought to achieve that end by promoting disclosures, 

because “it is not difficult to conceal wrongdoing provided that no one summons 

the courage to disclose the truth.” Senate Committee Report, S. Rep. No. 969, 95th 

Congress, 2d Sess., at 8, reprinted in 1978 USCCAN 2725, 2733. (“Senate 

Committee Report”) Congress continues to recognize the importance of 

whistleblowing disclosures, because as pioneer WPA sponsor Charles Grassley 

(R.IA) explained,  

This information is vital to effective congressional oversight, the 
constitutional responsibility of Congress, in addition to legislating. 
Documents alone are insufficient when it comes to understanding a 
dysfunctional bureaucracy. Only whistleblowers can explain why 
something is wrong and provide the best evidence to prove it. 
Moreover, only whistleblowers can help us truly understand problems 
with the culture of Government agencies, because without changing 
the culture, business as usual is the rule. 

153 Cong. Rec. S6034 (daily ed., May 14, 2007)   
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 Congress has recognized that arbitrary loopholes in statutory language have 

reduced whistleblowing disclosures. The 2007 Senate Committee Report on the 

Whistleblower Protection Enhancement Act, legislation near passage to restore 

congressional intent explained,  

Although the events of September 11, 2001, have brought renewed 
attention to those who disclose information regarding security lapses 
at our nation's airports, borders, law enforcement agencies, and 
nuclear facilities, the right of federal employees to be free from 
workplace retaliation has been diminished as a result of a series of 
decisions of the Federal Circuit Court of Appeals that have narrowly 
defined who qualifies as a whistleblower under the WPA and what 
statements are considered protected disclosures.  

S. Rep. No. 110-32, at 2  

 Unfortunately, MacLean II will significantly, further reduce disclosures that 

could have a significant impact in preventing homeland security breakdowns, like 

his. The ruling goes far beyond “diminishing” WPA rights. It allows agencies to 

cancel them whenever Congress requires secrecy regulations to for an agency 

mission.  

 Second, combined with the Ninth Circuit ruling that SSI does not have to be 

marked, the decision leaves employees facing inherent uncertainty whether they 

are violating SSI regulations. Previously that uncertainty would have been 

academic, since § 2302 (b)(8)(A) superseded conflicting agency restrictions. 

MacLean II made the agency restrictions on unmarked information controlling, 

however. In its aftermath, the only way an employee can know whether speech is 
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protected is by voluntarily submitting to prior restraint to obtain an agency 

determination whether the information is SSI.13  Worse than merely chilling speech 

Congress sought to encourage, prior restraint creates an inherent “freezing” effect. 

Nebraska Press Ass’n v. Stuart, 427 US 539, 559 (1976) Further, in MacLean’s 

case it would not have been timely. The security breakdown would have been a fait 

accompli by the time he obtained a ruling about the text message order’s status, 

leaving terrorists an opportunity to attack undefended flights.  

 The Board’s decision neither commented on the Act’s purposes to advance 

the Code of Ethics through whistleblowing disclosures, nor considered whether its 

ruling supports or undermines that goal through a chilling effect. Ironically, 

however, its own report, Merit Sys. Protection Bd., Whistleblower Protections for 

Federal Employees: Report to the President and the Congress (2010), at 20-21, 

indicates the latter when analyzing the effect of MacLean I:  

 The MacLean decision means that, in some cases, the disclosure is 
protected only if it is made to the agency's Inspector General, to 
another employee designated by the heads of the agency to receive 

                                                 
13 That is why the appropriations rider shielding the WPA from agency 
nondisclosure rules specifies that the Intelligence Identities Protection Act controls 
definition for classified information, the other statutory restriction on public 
disclosures. The definition in §421of that Act requires that to be classified, 
information must have a designation of that status.   The policy is consistent with 
congressional intent, as an original provision of the legislation to strengthen WPA 
rights. See the Whistleblower Protection Enhancement Act, S. 743, at  §§104(a), 
(b)  Ironically, MacLean II gives agencies more discretion to impose a prior 
restraint-termination dilemma on whistleblowers for disclosures of unmarked SSI 
restricted by an agency, not even purportedly as sensitive as unmarked classified 
information restricted by Executive Order, for which there is no such discretion.  
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such disclosures, or to the Office of Special Counsel.  In other 
cases, however, a disclosure to a different party, such as the media, 
would still be protected.  The employee might not know which 
category applies-and therefore to whom a protected disclosure 
may be made-at the time the disclosure seems important to make 
... As MacLean demonstrated, making the disclosure to some 
entities versus others can carry a greater risk that the disclosure 
may not be protected. 
 

MacLean II does not eliminate any of this chilling uncertainty.  

B. The Board’s interpretation cannot coexist with the Act’s legislative 
history.  

 
If there were statutory ambiguity whether SSI rules constitute  

“law” under §2302(b)(8), it must be resolved through legislative history. Amegan 

v.U.S. Int’l Trade Comm’n, 902 F.2d 1532, 1538 (Fed. Cir. 1990) MacLean II did 

not address the extensive legislative history demonstrating that Congress 

specifically considered and dispositively resolved the issue in 1978: “prohibited 

by law” does not include agency rules or regulations.  

 That conclusion is evident from tracing §2302(b)(8)(A)’s evolution. As 

originally introduced in the Senate, it would have restricted public disclosures of 

information whose release is prohibited by “law, rule, or regulation.” Due to 

concerns that this would permit agencies to override rights through internal 

regulations, the final language was changed to exclude restrictions created by rules 

and regulations. S. Rep. No. 95-969, 95th Cong., 2d Sess., 12 (1978), reprinted in 

1978 U.S. Code and Admin. News 2723, 2743 ("Senate Report"); Vaughn, 



57 
 

Statutory Protection of Whistleblowers in the Executive Branch, 1982 U. Ill. 

L.R. 615, 629. The identical change in statutory language occurred in the House. 

See H.R. 11,280, 95th Cong., 2d Sess. (1978)  

 There can be no doubt the change in language was intentional, rather than 

inadvertent. As the House Conference Report observed, "Prohibited by law refers 

to statutory law and court interpretations of those statutes...   not ... to agency 

rules and regulations." HR Conf. Rep. No. 95-717, 95th Cong., 2d Sess. 130, 

reprinted in 1978 USCCAN 2860, 2864 (emphasis supplied) The Conference 

Report’s guidance is authoritative. Brotherhood of Maintenance of Way Emp. 

v. US., 366 U.S. 169, 175-6(1961) In reality, there was no conflict between 

House and Senate to resolve. As the Senate Report emphasized,  

Those disclosures which are specifically exempted from disclosure by 
a statute which requires that matters be withheld from the public in 
such a manner as to leave no discretion on the issue, or by a statute 
which established particular criteria for withholding or refers to 
particular types of matters to be withheld, are not subject to the 
[CSRA whistleblower] protections. 
 

Senate Report, at 28 (emphasis supplied) 

C. The Board erroneously restored legislative language that Congress 
deleted. 

 
A forum cannot restore statutory language after Congress removes it. A 

basic canon of statutory construction is that when Congress removes proposed 

language from legislation it enacts, that means it also has rejected the associated 
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policy as a valid interpretation of statutory terms. Russello v. United States, 464 

U.S. 16, 23-24 (1983) Without referencing the statute’s evolution of legislative 

history, the Board partially restored “rule or regulation” after Congress removed 

the language. If Congress had intended to provide derivative statutory authority as 

“law” for agency regulations mandatory under a statute, it could have narrowed 

rather than eliminated the original language. It didn’t.  

D. The Board erroneously added specificity for statutory language, 
beyond that provided by Congress.  

 
A related principle is that an agency may not interpret statutory language to 

render provisions superfluous. Montclair v. Ramsdell, 107 U.S. 147, 152 (1883); 

Boise Cascade Corp. v. EPA, 942 F.2d 1427, 1432 (9th Cir. 1991) Relevant here, 

when Congress includes a specific term in one section of a statute but omits it in 

another section of the same Act, it should not be implied where it is excluded. AZ. 

Elec. Power Co-op. v. U.S.,, 816 F.2d 1366, 1375 (9th Cir. 1987); see also West 

Coast Truck Lines, Inc. v. Arcata Comty Recycling Ctr., 846 F.2d 1239, 1244 (9th 

Cir. 1988), cert. denied, 488 U.S. 856 (1988) 

Here Congress used the term “law, rule and regulation” seven times for 

statutory language within §2302.  See 5 U.S.C. §§2302(b)(l)(E), (6), (8)(A)(i), 

(8)(B)(i), (9)(A), (12), (D)(5). It used the term “law” once, in §(8)(A)(i) -- the 

same provision where more specific language with broader scope was used. The 
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Board did not have the authority to add more specifics that  increase restrictions on 

disclosures. It rendered the language in all seven other provisions superfluous.  

E. The Board erroneously canceled statutory language requiring 
restrictions on public disclosure to be “specific”.  

           Ironically, the Board also rendered superfluous statutory language requiring 

specificity. Although the issue was consistently briefed, the Board inexplicably 

failed to recognize or apply the term “specifically” in the boundary for free speech 

restrictions – “specifically prohibited by law.”  Here, in the Aviation 

Transportation Security Act, 49 USC §40119(b)(1)(C), Congress required TSA to 

issue nondisclosure regulations for any information whose release the TSA 

Administrator decides “would … (C) be detrimental to the safety of passengers in 

air transportation.” The decision does not consider whether that standard is 

sufficiently specific to meet the Act’s requirements.  

 As discussed above, Congress did not consider the term “specifically” to be 

superfluous, and provided a practical definition for its application. The Senate 

Report instructed that to be “specific,” a statutory provision either “must leave no 

discretion on the issue, [or] be a statute which establishes particular criteria.” 

Senate Report, reprinted in 1978 U.S. Code & Admin. News 2723, 2743  

 The ATSA provision cannot possibly meet either legislative standard. Rather 

than being without discretion, it is based entirely on the Administrator’s 

discretionary judgment. Contrary to offering specific criteria for discretion, its only 
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guidance is a standard as broad as TSA’s self-described agency mission: “The 

Transportation Security Administration protects the Nation’s transportation 

systems to ensure freedom of movement for people and commerce.” 

http://www.tsa.gov/who_we_are/mission.shtm.   

Even if mandatory agency regulations qualified as “law,” TSA’s own SSI 

rules were not sufficiently specific. As discussed above, while requiring marking 

of SSI status, there is no notice of consequences if information is not marked. 

Under the circumstances, even Donzanti who fired MacLean admitted he would 

have been uncertain.  

The confusion is not subjective to Messrs. Donzanti and MacLean. Sensitive 

Security Information, TSA’s pool of restricted information, has been so vague as to 

draw widespread controversy independent of the WPA.  A 2004 Congressional 

Research Service report, http://www.fas.org/sgp/crs/RL32425.pdf, at 7, observed, 

“The lack of specificity of SSI regulations has raised questions about the 

withholding and eventual disclosure of transportation security information.”  CRS 

explained that unlike classified information, “SSI regulations do not set forth 

specific justifications for protecting transportation security information.” Id., at 6 

The report includes analogous findings and recommendations for restrictions on 

the audience: “For example, the vague and highly discretionary ‘need to know’ 

principle provides no set standards for determining who may receive SSI.” It 
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suggested that SSI information of generalized application should be available to 

the public.” Id., at 11 Again, this issue was briefed and ignored by the Board. 

The ATSA standard is not even sufficiently specific for constitutional 

standards against vagueness and over breadth. Depending on the circumstances, 

virtually anything could undermine aviation security. In that sense, it is remarkably 

similar to an analogous concept, “classifiable,” which applied the same broad 

principle to national security.  In American Foreign Serv. Ass’n v. Garfinkel, 732 

F. Supp. 13 (DDC 1990), the court rejected it on just such grounds. In particular, 

the “classifiable” concept at the time did not require markings or provide prior 

notice to an employee considering its release. That is why, as discussed earlier, 

since fy 1988 Congress annually has passed the “anti-gag statute” every year as an 

appropriations provision, prohibiting liability for disclosure of classified 

information unless it is specifically designated.14  Despite statutory boundaries 

intended to be stricter than constitutional standards, the Board has created career-

ending liability for disclosures of unmarked, unclassified information under any 

                                                 
14 As discussed earlier, through referencing the Intelligence Identities Protection 
Act of 1982 (50 U.S.C. §421 et seq.), the anti-gag statute prohibits elimination of 
WPA rights for making classified disclosures, unless it is specifically marked to 
provide whistleblowers prior notice. The definitions in  §423 of the Intelligence 
Identities Protection Act require that information must be specifically designated 
as such to be properly classified. Congress reasoned that it would be unfair to strip 
whistleblowers of their rights unless they have prior notice.  
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circumstances, including an imminent, more ambitious rerun of the 9/11 terror 

attack.  

CONCLUSION 

For the above reasons, MacLean petitions this court to reverse the Board’s 

decision. 
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